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BBEJAEHUE

PumMckoe mpaBo — 3TO HE TOJIBKO COOCTBEHHO IPaBO KPYIHEHIIETro rocy-
napcTBa aHTMYHOro Mupa. B Pume Obuia coznmana abctpakTHas mpaBoBas Qop-
Ma, KOTOpas yCHEIIHO PeryJupoBaja JitoOble 4aCTHOCOOCTBEHHUYECKUE OTHO-
HIEHUSI. DTUM O0BICHSETCS TOT (aKT, YTO PUMCKOE MPABO MEPEKUIO PUMCKYIO
rocyAapCTBEHHOCTh U MPUOOPEIO HOBYIO )KU3Hb B PELEILIUU.

B otnenpHBIX cTpanax EBporsl yxe B nepuo CpeIHEBEKOBbS CO3/1AETCS
IpaBo Ha norme pumckoro npasa. B I'epmannn B XVI-XVII BB. Ha ero ocHOBE
chopmupoBanoch maHaekTHoe mpaBo. B XIX B. HaA OCHOBE pHUMCKOTO MpaBa
CTaJIM OCYIIECTBISITHCS KOAU(UKAMOHHBIE paOOThI. [IpH 3TOM KCN0IB30BaIOCH
paloHaIbHOE 3€PHO ATOrO MpaBa: JIOTUKA MOCTPOEHUs, aOCTPaKTHBIE KAaTEro-
PUU U NIOHATHSA, TOYHBIE FOPUANYECKHUE ONPEAEICHUS U IIPABOBbIE KOHCTPYKIIUH.
B ocHOBy co3nanns @paHIy3cKoro rpaxaaHckoro kogekca 1804 r. taxxke ierna
CHUCTEMA PUMCKOIO IPaBa U MHOTHE €TO MOJOKECHHUS.

OnbIT U JOCTUKEHUS] PUMCKOIO YaCTHOIO IpaBa MOKHO OOHApYXUTh B CO-
BPEMEHHBIX MPABOBBIX CUCTEMAX, B MEKIYHAPOJHOM TOPTOBOM, IPa)KIaHCKOM
U CyJeOHOM TpaBe OTIEIbHBIX CTpaH. B oTedecTBEHHOW MPaBOBOMl cucTeMe
BOCIIPOU3BOANUTCS KIacCU(UKALIMS CPEJICTB BO3JACHCTBUS HA NOBEACHUE JIIO/IEH
(BesieHuUe, 3ampeT, JO3BOJICHHE, HAaKa3aHUE), CIOKUBIIUXCA €LIE B PUMCKOM
nmpase. B rpaxxmaHckoM mpaBe MCIONB3YIOTCS BO3HHUKIIME B PuMe TepMUHBI U
MOHSATHUS: KOHTPAKT, KOMIIEHCALIUS, PECTUTYLIMS, BUHINKAIUOHHBIA UCK U Ap.

Hcexons u3 3T0ro n3ydeHne puMCKOTO ITpaBa MPEACTaBISIET HE TOJIBKO HC-
TOPUYECKAN HMHTEPEC, HO U SBIIETCS OCHOBOM [JIi YCBOEHHUS COBPEMEHHOIO
npaBa, 0a30ii JyIsl TOJATOTOBKH BRICOKOKBATH(UITMPOBAHHOTO IOPHUCTA.

bynyun pynnamenTom oOiiell TeOpUd COBPEMEHHOTO I'Pa’KJAHCKOIO IMpa-
Ba, PUMCKOE MpPaBo (pOpMHUPYET IOPUINYECKOE MBILIUICHHUE, Pa3BUBAET CIIOCO0-
HOCTH U HaBBIKH IPABOBOI0 aHAJIMN3a, SIBJISETCS IPUMEPOM TOTO, KAK MOXKHO CO-
BEPILIECHCTBOBATH MPABO HAa MPUHIUINAX CHPABEIIMBOCTU U TyMaHu3ma. OTianya-
SChb TOYHOCTBIO U YETKOCTHIO HOPUAMYECKUX (DOPMYITUPOBOK, BHICOKOM MPaBO-
BOM TEXHUKOM, pUMCKOE TIpaBo 0000IaeT O0raThlii OMBIT, KOTOPBIN MOXKET OBITH
UCIIOJIb30BaH IOPUCTAMH IIPU OCYIIECTBIEHUU MPABOTBOPYECTBA U IIPU MPUME-
HEHHU HOPM IIpaBa.



[To mMbICTH GONBITMHCTBA MCCIIENOBATENICH PUMCKOTO TIpaBa, OHO XapaKTe-
pHU3YeTCsl HACTOJIBKO HEMPEB30MACHHON IO TOYHOCTH Pa3pabOTKON BCeX MPaBoO-
BBIX OTHOILEHUM, YTO BCE MO3AHEMIINE 3aKOHOIaTEIbCTBA HE CMOIJIM BHECTH B
HEro HUKaKUX CYIIECTBEHHBIX yJIydllleHHi. PuMckoe yacTHoe mpaBo ObLIO BOC-
CTaHOBJICHO M BHOBb MOJYYUJIO CHUIIY aBTOPUTETA B CTpaHax 3anagHoi EBporsl,
KaK TOJHKO B HUX TOJydWJia pa3BUTHUE 4YacTHasi coOCTBEHHOCTb. MIMen mecto
MIPOLIECC TAaK Ha3bIBAEMOW PELENIIMM PUMCKOro npasa. B HacTosiee BpeMs cy-
[IECTBEHHO BO3pacTaeT BJIMSHUE PUMCKOIO MpaBa Ha OTEYECTBEHHYIO IIMBUJIU-
CTHKY, 4TO OOYCIIOBJICHO paJUKAIbHBIM pPePOpPMHUPOBAHHUEM IKOHOMUYECKOM
OCHOBBI O0IIIECTBA.

3HaHUE PUMCKOTO MpaBa — 3TO MepBeilliee, HEOOX0IMMOE YCIOBUE yCTel-
HOT'O OCBOEHHS KOMIUIEKCA FOPUINYECKUX JUCLUIUIMH.

JlanHOe ydyeOHOe MmocoOre MOMOXKET 00y4aeMbIM HACTPOUTHCS HA OIpee-
JICHHYIO CXEMY MO3HaHUs: OT 6a30BOro MH(MOPMATUBHOIO MUHUMYMa K padbore
HaJl COAEpKaHWEM YUYEOHMKOB M XPECTOMATUHHOIO Marepuana, OH MO3BOJIUT
CTYJICHTaM pAaIMOHAJIbLHO OPraHU30BaTh CAMOCTOSITENIbHYIO PaboTy, oOJerdyur
MMOMCK HEOOXOAMMOT0 MaTeprasa JJisl BHITOJIHEHHS IPAKTUYECKUX 3aJaHUH.

YyeOHOoe mnocoOME HE MOXKET paccMaTpUBAThCS KaK OCHOBHOE, TEM
Oosiee — eqMHCTBEHHOE yuyeOHOe nocodue. Ero cienyer paccmaTpuBaTh B Kade-
CTBE HEOOXOJIMMOr0 CHPABOYHHKA, M3YYEHHE KOTOPOrO JOJKHO IPOXOJIUTh
BKYII€ C OCBOEHHEM BCET0 MAacCHUBa PEKOMEHJAOBAHHBIX HCTOYHUKOB, Y4€OHOU U
HAay4YHOU JINTEPATYPHL.



COAEPKAHUME KYPCA

TEMA 1. HOHATHUE PUMCKOTI 'O ITPABA.
EI'O CUCTEMbBI 1 UCTOYHUKHU

1.1. ITonsiTue 1 peaMET PUMCKOTO TIpaBa
1.2. UCTOYHUKH pUMCKOTO MpaBa

1.1. IlonsiTHE U MpeaAMET PUMCKOT0 NPaBa

Ilepnoau3anus puMcKOro mpasa. B ucropuu 4deioBedyecTBa PUMCKOMY
IpaBy OTBOIOUTCS COBEPIICHHO HCKIIOYUTEIBHOE MECTO: OHO IEPEkKUIIO CO-
3JIaBILIUI €r0 HapOoJ U JIBaX bl IOKOPHIIO ce0e MUp.

3apokJeHre pUMCKOIO IIpaBa OTHOCUTCS K TOMY IlepuoAay, korna Pum Obin
MaJICHbKOW OOIIMHOM Cpeld MHOTHUX JAPYIHX MOAOOHBIX cebe OOIIMH CpeqHeil
Nranuu. Ha HavanbHOM 3Tare puMCKOE MPaBO MPEJCTABISAIO COOOM HECIIOXK-
HYI0 U apXau4ecKyl CHUCTEMY, IPOHUKHYTYIO Y3KOHAIMOHAJIBHBIM U MaTpuap-
XaJIbHBIM XapakTepoM. He pa3BuBasich U 0CTaBasCh HAa TOM K€ CTaIUU PA3BUTHS,
PUMCKOE MPaBo IaBHO ObLIO ObI 3aTE€PSHO B apXUBAX UCTOPUHU.

PumMckoe npaBo HaJ0JIr0 MEPEKUII0 CBOETO CO3AaTeNs — aHTUYHOE (pado-
BJa/ieJbuecKkoe) 00mecTBo. OHO YaCTHMYHO WJIM B NepepadOTaHHOM BUJE JIETIIO
B OCHOBY T'Pa)JAaHCKOTO, YaCThIO YIOJOBHOI'O M T'OCYAAPCTBEHHOIO MpPaB MHO-
rux (eonanabHbIX, a 3aTeM Oyp)Kya3HbIX rocyaapcts. llepuoansanust puMckoro
nmpasa (ius romanum) — 3TO BBIJEJICHUE B Pa3BUTUU IIpaBa dTANOB, UMEIOIIUX
COOTBETCTBYIOIIME NPU3HAKK M BPEMEHHOW IpoMexxyTok. Camoil pacnpocrpa-
HEHHOU MEPUOAN3AIMEN ABIISIETCS AEJICHUE YBOJIOIMHA YaCTHOIO PUMCKOIO TIpa-
Ba Ha CJIEYIOLIUE IEPUOIbI.

1. [lepuon apeBHEro, WM KBUPUTCKOIO, TPaXAaHCKOTO mpasa (ius civile
Quiritium) — 754 r. 10 H. 3. B 3TOT nepuoa OCHOBHBIM MCTOYHUKOM IIpaBa BbI-
ctynatoT 3akoHbl XII Tabnui, 3aKkpenuBIIME OCHOBHBIE MHCTUTYTHI MPAaBOBOU
cucteMbl Puma.

2. Ilpenknaccuueckuit nepuoa — 367 r. 10 H. 3. M3garoTcs 3aKOHbBI, pa3BU-
BAETCs HACJIEICTBEHHOE MPAaBO, CO3AAI0TCS TaKUE CIIOCOOBI CO3/IaHUS MTPABOBBIX
HOpM, Kak ¢opmyisl mperopa. M3mensercs ¢dopma cyneGHOTO TMporecca
(c merucakMoOHHOTO Ha GOPMYIISIPHBIN).

3. Knaccuueckuit nepuoq — 27 r. g0 H. 3. — 284 1. H. 3. [losBasAOTCS ceHa-
TYCKOHCYJIbThI, KOHCTUTYLIMU TPUHIIETICA U OTBETHI IOpUCTOB. [losiBisieTcst sKc-
TPAOPAMHAPHBIN ITPOLIECC.


http://www.nnre.ru/yurisprudencija/rimskoe_pravo_konspekt_lekcii/p4.php#metkadoc2
http://www.nnre.ru/yurisprudencija/rimskoe_pravo_konspekt_lekcii/p4.php#metkadoc3

4. Tloctkiaccnueckuii — 284565 r. H. 3. B koH1e neproja Bo3HukaeT Ko-
nekc FOctunmuana (Corpus juris civilis).

IIpenmer pumckoro npaBa. HopMbl pUMCKOro 4acTHOTO MpaBa peryiu-
POBAIM MIUPOKHUI KpyT OOIIECTBEHHBIX OTHOIICHUI MEXy YaCTHBIMH JIUI[AMHU.
K Hum otHOCHIIMCE:

— KOMIUIEKC JIMYHBIX TPaB, MPABOBOEC TOJOXKEHHE CyOBEKTOB B HMYIIEC-
CTBEHHBIX OTHOIIEHUSX, BO3MOXKHOCTh CYOBEKTOB COBEPIIATH CACIKH HUMYIIe-
CTBEHHOT'O XapaKTepa;

— OpadHO-CEeMEIHbIE OTHOILICHHUS;

— OTHOIIIEHUS, CBSI3aHHBIC C COOCTBEHHOCTBIO M APYTHMHU IMPABAMHK HA BEIIIH;

— KpPyr' BOIIPOCOB, BO3HUKAIOIIMX MO MOBOAY HACIEIOBAHUS MMYIIECTBA
YMEPIIUX U IPYTUX JINII,

— 0053aHHOCTH CYOBEKTOB, BOSHUKAIOIIME U3 PA3IMYHBIX OCHOBAHUN — JI0-
TOBOPOB, MPABOHAPYIIECHUH, T0100MS TOTOBOPOB, OA00HUS PaBOHAPYIIICHUIH;

— BOIPOCHI 3alIUTHI YACTHBIX IMPaB.

Onpenesienue puMcKOro npasa. Pumckoe npaBo cOCTOUT U3 MyOJUYHOTO

nmpaBa M 4acTHOro mpasa. [ly0iaumdHOoe mpaBo peryiaupyer coctossHue Pumckoro
rocyJapcTBa, a 4aCTHOE IMPaBO OTHOCHUTCS K WMYIICCTBEHHBIM BBITOAAM OT-
nenbHbIX rpaxkaad. [Tyonuunoe mpaBo (ius pudlicum) BeIpakaeT W 3alUIIAcT
WHTEPECHI TOCYAAPCTBA, PETYIUPYET OTHOIICHHUS MEXKIY TOCYIapCTBOM M YaCT-
HBIMH JTUIaMd. HopMbl myOIMYHOTO MpaBa ABISIIOTCA 00S3aTEIbHBIMU, OT/IEIh-
HBIMH JINIIAMHA OHU U3MEHECHBI OBITH HE MOTYT.

YactHoe mpaBo (ius privatum) BeIpa’kaeT U 3alUIIAET HHTEPECHl OTAEIb-
HBIX YaCTHBIX JIUIl. HOpMBI 4acTHOTO TTpaBa MOTYT OBITh M3MEHEHBI COTJIANICHH-
€M MEX]ly YaCTHBIMH JulaMu. YacTHOe mpaBO COAEPkKaio HOPMBI, PETyIHUPY-
IOIIE OTHOIICHMS KaK MKy GU3UUICCKUMHU, TaK U MEKIY FOPUANICCKUMU JIN-
namu. YacTHoe mpaBo BKIIOYANIO B ce€0sl YIOTHOMOYMBAIOIINE U JTUCTIO3UTHB-
HBbI€ HOPMBI, T. K. SIBJISIJIOCH 00J1aCThIO0, B KOTOPOW BMEIIATEILCTBO FOCY/1apCTBa
OBIJIO OrpaHUYEHHBIM, U KOTOpas MPEIOCTABIsUIA MPOCTOP JJIsi YACTHBIX JIHII.
VYTIOJTHOMOYHBAIONINE HOPMBI TPEIOCTABISUIA YACTHBIM JIUIIAaM BO3MOXHOCTH
OTKAa3aThCsl OT YKA3aHHOTO B 3aKOHE TOBEJCHHS U CAaMUM OINPEIEIUTh, KaK IO-
CTYNIUTHh B KOHKPETHOM ciydae. Tak, JIIy mpeaocTaBiIsiach BO3MOXKHOCT pe-
IIUTh, TO JIX 3alIUIIATh CBOE HAPYIIEHHOE MPaBO COOCTBEHHOCTH, TO JIU HET;
PEIBSBIATH JTNOO HE MPEABSIBIATH UCK.

Jucno3utuBHbIE (YCIOBHO-0053aTEIbHBIC) HOPMBI JIEHCTBOBAIIM TOT/Ia, KO-
7l JIUIIO He BOCIIOIB30BAIOCH MPEAOCTABICHHBIM eMy npaBoM. Hampumep, ec-
T YMEPIINI He OCTaBHII TIOCIe ceOs 3aBelanme, TOCyAapCTBO 3aMOIHSIIO 3TOT



npoOen. C noMOILIbI0 AUCTIO3UTUBHON HOPMBI OHO OIPENENSI0, KOMY U Kak me-
PEXOIUT UMYIIECTBO YMEpIIEro (HAcTymajo HacjeJOBaHHE MO 3aKoHy). B
HACTOSIIIEe BPEMsI TEPMUH «YaCTHOE MPABO» COXPAHWJIICA B Psijie TOCYAapCTB, B
0COOEHHOCTH TaM, IJIe UMEETCs pa3Inue€Hue rPakIaHCKOr0 U TOPTOBOTO MpaBa.
B stux rocynapcrBax (Hanpumep, @panuus, ['epmanns) yacTHOE MpPaBO BKIIIO-
4aeT B ceOsl rIIaBHBIM 00pa3oMm:

— TPa)XKAaHCKOE MPaBO;

— TOProBOE MPaBo.

['paxknaHckoe MpaBo BKJIIOYAECT B C€Osl HOPMBI, PETyIHUPYIOIINE UMYIIIe-
CTBEHHBIE MMPABOOTHOIIECHUSI ABTOHOMHBIX CyOBEKTOB 000pOTa, HE SIBISIOIINUECS
TOPrOBBIMH, a TAK)KE CEMEHHBIE TPABOOTHOIIEHUS! U HEKOTOPBIE JINYHBIE MTPaBa.
B o6sactu TOproBoro mpaBa — HOPMBI, PEryJIMPYIOIINE CIIEHHUaIbHbIE B3aUMO-
OTHOLIEHUS KYIIIOB M TOPrOBBIE CAEJKH. B Tex rocymapcrBax, B KOTOPBIX OT-
CYTCTBOBAJIO TOPTOBOE IpaBO, OTHOIIECHHS B ATOM OO0JACTU PEryIUpPOBAIHUCH
MIPOCTO TPAXAAHCKUM IMpaBOM. PUMCKOe MpaBO HE BKJIKOYAIO B ce0s TEPMHUH
«rpaxkIaHckoe mpaBoy» (ius civile) B yka3aHHOM BbIllIe 3HaUeHUH. JlaHHBINA Tep-
MUH UMEJ psiJi 3HAYE€HU, B 0OCOOCHHOCTH OH O3HaYal:

— JIpEeBHEE MPaBO PUMCKUX I'pakJaH (IIMBUIBLHOE MPABO), U B 3TOM CMBICIIE
UMBUJIBHOE MPABO» MPOTUBONOCTABIISIIOCH MPETOPCKOMY IIPaBY;

— BCIO COBOKYITHOCTh FOPUAMYECKUX HOPM, JEHCTBYIOIIUX B JAHHOM I'OCY-
napctBe (civitas) U BbIpaXKEHHBIX B 3aKOHAX 3TOr0 roCyAapcTBa; B 3TOM CMBICIE
IPaKJAHCKOE MPaBO MPOTHUBOIIOCTABIISIIOCH «IIPaBy HapoJoB» (ius gentium) u
€CTeCTBEHHOMY MpaBy (ius naturale).

OcHoBHbBIE YepThl pUMCKOro npasa. Ha BceM mpoTsKeHUH UCTOPUU 00-
IECTBA MBI HE BCTPEYAEM JAPYrOM CUCTEMBI YaCTHOTO MpPaBa, JOCTUTIIEH TaKOU
JETaNU3alUU U CTOJIb BBICOKOTO YPOBHS IOPUINYECKON (POPMBI U FOPUIUYECKOM
TEXHUKH, KaK pUMCKOE YacTHoe MpaBo. CieayeT B 0COOEHHOCTH OTMETUTH J1Ba
MIPaBOBBIX MHCTUTYTA, KOTOPBIE BbI3BAIM B PuMe moapoOHYIO0 periiaMeHTaluio,
UMEBIIIYI0 0c000€ 3HAYCHHE JJII XO3SIMCTBEHHOTO 0bopota Puma, mis 3akpen-
JIEHUSl U YCWICHHSI SKCIUTyaTallii paboB U MAJIOMMYIIHUX CBOOOAHBIX, TPOU3BO-
JUBIIIENCST BEPXYIITKON pabOBIaAeIbueCcKOro 00IIecTBa.

Bo-niepBbIX, MHCTUTYT HEOTPAHMYEHHOM HMHIWBHUAYaJIbHOM YaCTHOW COO-
CTBEHHOCTH, BBIPOCILIUI 13 HEOOXOAMMOCTH YCTaHOBUTH, B BO3MOXHO IITUPOKOM
o0beme, IpaBa pabOBIAACIbIIEB HA 3eMJTI0, 00ECIIEUUTh MOJIHYI0 CBOOOIY DKC-
IIyataiiui paboB M TPENOCTABUTHh KYIIAM JEHCTBUTEIHHYIO BO3MOXHOCTH
pacnopsbKaThbCsl TOBAPAMMU.
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Bo-BTOpBIX, HHCTUTYT AOroBOpa. TOProBbIi 000POT, TOCTHUTIIHI CBOETO
HaWBBICILIETO pa3BUTH B Pume B mepBble Beka HOBOM 3pbl, M BOOOILE BEJCHHUE
Ooragamu KpYITHOTO XO3SICTBA BBI3BAIM HEOOXOMUMOCTh TOAPOOHON paspa-
OOTKHM pa3HOOOpa3HbIX THUIIOB JIOTOBOPHBIX OTHOIUEHUN U JeTajdbHeHIen
(GopMyTUPOBKH MpaB M 00s13aHHOCTEN KOHTPAreHTOB Ha OCHOBE TBEPAOCTH J10-
roBopa 1 0€3’KajJ0CTHOTO OTHOIIEHUS K JIOJKHUKY, HE BBINOJIHHUBILIEMY J0IOBO-
pa.

K Havamy HOBOI 3pbl B PUMCKOM rocyapcTse NCYE3u MEPEKUTKHU IIEPBO-
OBITHOOOIIMHHOTO CTPOSI U MPOSIBICHUS CeMEeHON 00mHocTH umymiectsa. [lo-
CTENEHHO PHUMCKOE YacTHOE NIPaBO IMPHOOpPETaeT 4epThl HMHAUBUAyAIU3Ma U
cBOOO/IbI MPABOBOI'0 CaMOOIpPEAETICHUS UMYIIUX CJIO0EB CBOOOAHOTO HACEJICHHUS.
CyOBeKT COOCTBEHHOCTH CaMOCTOSITENIBHO BBICTYIAET B 000POTE U €MHOINYHO
HECET OTBETCTBEHHOCTH 3a CBOM JEHCTBUS. IHAMBUAYATIU3M ONPEIEISIETCS TEM,
YTO JOMOXO035MH WK paOoBIaiesel] BEeT X039iCTBO U CTAJIKUBAETCS Ha PhIHKE
C ApYT'MMH TaKUMH ke xo3geBamu. [locienoBaTenbHOE MPOBEAECHUE ITUX HAYal,
UMEIOIINX OTPOMHYIO LIEHHOCTH JJIsi TOCIO/ICTBYIOLIETO Kilacca oOLiecTBa, Oc-
HOBaHHOT'O Ha 3KCIUTyaTallMu, cOYETaloch B PuMe ¢ Haxopsuieicss Ha BecbMma
BBICOKOM YpPOBHE (POPMOI BBIPAKEHUS IOPUIUUECKIX HOPM.

Takum 00pa3oM, OTIMYUTEIBHBIMU TPU3HAKAMHU YaCTHOI'O PUMCKOIO Ipa-
Ba SIBJIIIOTCA: SICHOCTh TOCTPOCHUS M apryMEHTAllul, TOYHOCTh (hOPMYIHPOBOK,
KOHKPETHOCTh U MPAKTUYHOCTh MPaBa U COOTBETCTBUE BCEX IOPUINYECKUX BbI-
BOJIOB MHTEpPECaM IOCIOJACTBYIOLIETO KJIacca.

CucremMbl pUMCKOro npasa. PuMckoe yacTHOe MpaBo ObUIO MpeacTaBie-
HO TpeMs BETBSIMH, KOTOpPBIE MOSIBUIUCH B pazinyHoe Bpems. IlepByro cocras-
JISUTM HOPMBI KBUPUTCKOTO (LIMBUIJIBHOTO) MpaBa, (GOPMUPOBAHKUE U PA3BUTHUE KO-
Toporo npuxoautcss Ha VI B. — cepenuny III B. 1o H. 3. Hopmbl apeBHelero
paBa PEryJMpPOBAIM OTHOLIECHHS HUCKIIOYHMTEIBHO MEXIY KBUPUTAMH — PUM-
CKMUMHM TpaxkJIaHamH. PacmivpeHue TOpProBiu, pa3BUTHE CEIBCKOIO XO341CTBa,
pemecel1, YaCTHBIX UMYIIECTBEHHBIX OTHOIICHUH, B LI€JIOM paOOBIaIeIbueCKOM
CHUCTEMBI XO35MCTBA BBI3BAIM JAJbHEUILEE Pa3BUTHE YaCTHOTO IpaBa. Hopmel
KBUPUTCKOTO MpaBa ye HE B COCTOSHUU ObUIM PETYTUPOBATH PAa3BUTHE TOPIO-
BO-JICHEKHBIX OTHOIIEHUH. )KU3Hb HACTOSATENBHO TpeOOBasla MPUBECTU CTAphIe
HOPMBI B COOTBETCTBHE C HOBBIMHU YCJIOBHUSIMH U MOTPEOHOCTSIMU o01iecTBa. Bot
OYEeMYy pSJIOM C KBUPUTCKUM IPABOM IMOSBUJIOCH MPETOPCKOE MpaBo (ius
praetorium) Kak BTOpasi BETBb 4acTHOTO mnpaBa. OHa BBIPOCIA U3 HAUKTOB Maru-
CTPaTOB, B OCOOEHHOCTH MPETOPCKUX IJIUKTOB.
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B xone cyneOHON AeATenbHOCTH MPETOPHI HE OTMEHSUIM W HE M3MEHSUIU
HOPMBI KBUPUTCKOTO TIpaBa, a JIUIIb MPUAaBaI HOPMaM CTaphIX 3aKOHOB HOBOE
3Ha4YeHUE (JIUIIAIU CUJIbl TO WM WHOE TOJIOXKEHUE LUBUIBHOTO mpaBa). Ocy-
HIECTBJISIS 3aIMTY HOBBIX OTHOILIEHUM, MPETOPHI chaeianu ciuenyronui mar. C
MOMOIIBIO AMKTOB OHU CTaM 3aMOJHATH MPOOENbl MUBIIBHOTO TpaBa. [1o3-
Hee MPETOPCKUE IUKTHI CTAIM BKIIIOYATh (DOPMYJIbI, KOTOpbIE ObUIA HampaBiie-
HbI Ha U3MEHEHHE HOPM IMBIJIBHOTO TIPaBa, MPETOPCKUMA IIUKT YKa3bIBAI MyTH
JUTSl TIpPU3HAHUS HOBBIX OTHOIIeHWM. [IpeacTaBiss cpencTBa 3alllMThl BOIPEKU
HMBWJIBHOMY MpPaBy WM B JIONOJHEHUE €ro, 3AUKT MPETOpa CO3JaBajl HOBBIC
dbopmeI npaga.

HopwMmsl mpeTopckoro mpasa, Tak ke, Kak 1 HOpMbl KBUPUTCKOTO TIpaBa, pe-
T'YJIUPOBAIIA OTHOIICHUS MEXITY PUMCKUMU TpakaaHaMu. OJJHAKO B OTIUYHUE OT
MOCJIEAHUX ATU HOPMBI ObUTH OCBOOOXKACHBI OT (hopMai3Ma, PEIUTHO3HON 00-
PATHOCTH W CUMBOJIMKUA. OCHOBOWM TPETOPCKOTO MpaBa SIBISUIUCH MPUHIUIIBI
100poil COBECTH, CHPABEMJIMBOCTH, TYMAHHOCTH, PAIUOHAIIUCTUYECKOE YUCHHE
0 €CTECTBEHHOM IIpaBe (ius naturale). B cooTBeTCTBHM C €CTECTBEHHBIM MPABOM
BCE JIFO/IM PaBHBI U POXKIAIOTCS CBOOOIHBIMU. HemocpencTBeHHO U3 MpUHIUTIA
CIIPAaBEUIMBOCTU BBIBOJMIIOCH PABEHCTBO PUMCKHUX TPaXkJaH MEpes 3aKOHOM.
[TpuHIMI TyMaHHU3Ma 03HAYAJl YBAKUTEIBHOE OTHOIIEHUE K JINYHOCTH.

Toproseiii 06MeH Mexay PumoM u apyrumu TepputopusiMu Pumckoro
rocygapcTa TpeOoBasl CO3/IaHUs MPABOBBIX HOPM, MPUEMIIEMBIX ISl COBEpIIE-
HUS CIIEJIOK C y4acTHEM MHOCTPAHHBIX TpaxaaH. B pecrnyOiukaHCkuii iepuo; B
CUJIY 3TOT'O MOSIBUJIACH €I1I€ OJIHA CUCTEMa YaCTHOIO MpaBa — «IPaBO HAPOJIOB
(ius gentium). DTa cucteMa BuTaida B €05 UHCTUTYTHI PUMCKOTO TIpaBa U HOP-
MBI ipaBa ['peruu, Erunra u HEKOTOPBIX APYTHX TOCYIapCTB.

B oTinumne oT KBUPTCKOTO U MPETOPCKOrO MpaBa HOPMBbI «IIpaBa HAPOIOB
PEryJIMpPOBAIA OTHOIICHUS MEXIY PUMCKUMHU TPa)XKJIaHAMHU U TIEpETpUHAMH, a
TaK)Ke MEXKIY TIEperpuHaMy Ha TeppuTopuu PuMckoro rocygapctsa. OTo mpaBo
110 CPAaBHEHUIO C PUMCKUM MPABOM JIPEBHEUIIIETO MEPHO/Ia OTIUYAINUCH TPOCTO-
TOH, OTCYTCTBUEM (pOopManbHOCTEW U TMOKOCTHIO. MICKOHHOE pUMCKOE 4acTHOE
MpaBO M «IPaBO HAPOJOB» JOJTOE BpeMs TOTMONHSIN Apyr apyra. I[Ipu stom
CYILLIECTBEHHO OBUIO BJIMSHUE «IIpaBa HApOAOB» Ha KBUPUTCKOE MPaBO, U IO-
CJIETHEE CTaJIO TEPSITh CBOM crnenuduueckue yepTol. [locTeneHHo mpoucxoauo
cOmKeHre Bcex Tpex cucteM mnpasa. Eciu B Hauvane III B. H. 3. emie coxpansi-
JMCh HEKOTOPBIE pa3uyMs MEXAy HUMHU, TO yke K cepeaunne IV B. Bce Tpu cu-
CTEMBI 00pa30BaIM €IMHOE PUMCKOE YaCTHOE MPaBO.
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OcHoBHbIe NPUHIMNBI My0JMYHOro0 mpaBa. PuMckoMy mpaBy mpucymu
IBa TPOTHBOIOJIOXKHBIX TMPUHIINIA, MPOHU3BIBAIOIIUX IPOLECC pPa3pabdOTKU
mpaBa MPETOPOM U IOPUCTAMH.

Bo-nepBbix, koHCcepBaTU3M. OH BBIpaXKaJcsi B TOM, YTO IOPUCTHI JOKa3bl-
BAaIOT, YTO JIIOObIE BBIBOJBI COOTBETCTBYIOT B3IJISIaM UX TPEANICCTBEHHUKOB.
OHM OTHOCWINCH C OOJIBIIMM YBa)KEHHUEM K CTapOMy IpaBy, OJUEpKHUBasi He-
JOMYCTUMOCTh KaKUX-JTHOO HOBIIECTB, HEM3MEHHOCTh CYIIECTBYIOLIETO COLIH-
aJILHOTO CTPOSI W, INIAaBHOE, HE3BIOJIEMOCTh NpaBa. beiBanu cioydan, Korjaa opu-
CTBI CIIEHUANBHO MpHOETalid MPH TOJKOBAaHUH CIIOKHMBIIEHUCS HOPMBI K HATSK-
KaM, 4TOOBI He MMOKa3bIBaTh U3MEHYNBOCTH MIPABA.

Bo-BTopsIx, nporpeccuBHocTh. Ho ecnu pa3BuBaromuecs mpou3BOJCTBEH-
HbI€ OTHOLICHHS] HE BMEIIAJIUCh, HU IPU KaKOM TOJKOBAaHUH, B IPEKHUE HOP-
MBI, €CJIH COBPEMEHHbIE MHTEPECHI TOCIOACTBYIOIIErO Kjacca He 3alUILAINCh
JAPEBHUMH NpaBUJIAMH, €CIIM OOHapYKUBaJCs NpoOes B MpaBe, TO IOPUCT HE 00-
sycst chopMyIMpOBaTh HOBOE Havaso. Ho He myTeM OTMEHBI CTaporo 3aKoHa Ui
oObIuasi: Ha TaKyl0 OTMEHY PUMCKHE MarucTpaTsl U FOpUCTHI HE ObUIN YyIIPaBOMO-
YEHbI, U TaKas JIOMKa MOTJia Obl BCEJIUTh BPEIHOE JIJIsl TOCIIOJICTBYIOLIETO Kilacca
MHEHHE 00 M3MEHYMBOCTH NpaBa. PUMCKMIl IOpUCT HpeanpuHuMai 00XOaHOe
aswxenne. Hapsimy co crapsiM mpaBoM u 0€3 OTMEHBI MOCJIETHETO BhIpadaThI-
BaJICh HOBBIE HOPMBI ITyT€M BHOCUMBIX IPETOPOM JOTIOJIHEHUH PEXKHETO 3 TUKTA
WK TIyTeM (OPMYITHPOBKU FOPHUCTAMHU HOBBIX B3TJIs10B. U J)KM3Hb HAUMHAIA TEUhb
10 HOBOMY PYCIy, XOTSl CTapO€ PyciI0 HE 3aChINANIOCh — OHO MPOCTO BBICHIXAJIO.
Tak, Hapsi1y ¢ HUBUIIBHON COOCTBEHHOCTHIO OblIa CO3/1aHA TaK Ha3biBaemas 00-
HUTapHasl, WIK NPETOPCKasi, COOCTBEHHOCTh (HE HOCHBILIAsl Ha3BaHUS COOCTBEH-
HOCTH, HO JIaBaBIasi yIIPaBOMOUYEHHOMY JIMILY BCE TpaBa COOCTBEHHHKA), HAPSAY
C UMBUJIBHBIM HACIICJICTBEHHBIM MPABOM Obla CO37aHa MPETOpCKas cucTema

HacCJICAOBaHHUA (OHHTB-TaKI/I JaK€ HC HOCHMBIIAs Ha3BaHUA HaCJ'IeI[OBaHI/IH) nT. Il

Bomnpocs! Aj1s1i CaMOKOHTPOJIS

1. KakoBO mpouCX0XKIEHUE CI0BA KIPABO»?
2. UYro o3Hayano st puMJISiH IipaBocyaue?
3. Kakumu crnocobGamu pazpemniainch B JIPEBHOCTH OOIICCTBEHHbIC KOH-
GAUKTHI?
UTto xapakTepu3yeT TEPMUH «IOPUAUYECKAs LICHTPATU3aLUs»?

5. Urto xXapakTepHu3yeT TEPMHUH «HOpUANYECKas JEUECHTPATU3ALUS» ?
6. UYewm pasznuyaroTcsi UMIIEPATUBHBIE U TUCIO3UTUBHBIE HOPMBI ITpaBa?
7. W3 kakux yacTel CKJIaJIbIBAJIOCh PUMCKOE YaCTHOE MPaBO?
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8. Uto BKIIOYAJIO B c€0s MOHATUE KIIMBUIBHOE MPABO»?

9. Uro o3HaYaeT TEPMUH IIPABO HAPOJIOBY»?

10. B yem cocTouT 3HaYEHUE €CTECTBEHHOIO MpaBa JIJIsl Pa3BUTHUS PUMCKO-
ro Mpasa B LeJIoM?

1.2. UCTOYHMKHM PUMCKOI0 IIpaBa

M cToYHUKH PUMCKOrO nmpaBa: MOHATHE W BUAbL. B ropuanyeckoi u uc-
TOPUKO-IIPABOBOM JIMTEPAType NMPUMEHHUTEIBHO K PUMCKOMY IIPaBy «MCTOYHUK
paBay» yrnoTpeOaseTcss B pa3aIu4HbIX 3HAYCHUAX:

— KaK MCTOYHUK COJEPKaHU IIPABOBBIX HOPM;

— Kak crnoco6 (popma) oOpazoBaHUsl HOPM MPaABA;

— KaK UCTOYHUK IT03HAHMSI [IPaBa.

NucTuTynum ['as Kk ©ICTOYHHKAM IIpaBa OTHOCAT:

— 3aKOHBI;

— CEHATYCKOHCYJIbTHI;

KOHCTUTYIIUH UMIICPATOPOB;

DIMKTHI MAarCTPaTOB;

— JIeATEIbHOCTb IOPUCTOB.

B 3TOoM mnepeuyHe yka3aHHbIE MCTOYHUKH PACKPBIBAIOT criocod (popmy)
BO3HUKHOBEHUSI HOpM mpaBa. ClieZoBaTeIbHO, UCTOYHUK IIpaBa MOHUMAJCS B
Pume kax crioco6 (popma) o6pazoBanHus pasa.

B Unctutynusax FOctuanana ynoMuHaeTcs 1Ba BUJ1a UCTOYHUKOB:

— 3aKOH W JPYTrUe HOPMBI, UCXOJSIINE OT TOCYJApPCTBEHHBIX OPTaHOB U
3a(UKCUpPOBAaHHBIE MU B TUCEMEHHOU (hopMme;

— HOPMBI, CKJIAIBIBAIOIINECS B IPAKTHKE (MMEIOTCS B BU]LY TIPABOBBIE O0BI-
yau).

[To nmpu3HaKy MUCbMEHHON M YCTHOM (hOpMBbI HICTOUYHUKOB PUMIISIHE pa3fe-
JISUTM TIpaBO Ha mucaHoe (jus scriptum) u HenucaHoe (jus non scriptum): «Hare
MIPaBO SIBIISICTCS WJIM TTUCAHBIM, WJTH HETIMCAHBIM. ..).

B Oosiee mmmpokom cmbIcie K HCTOYHUKAM MpaBa OTHOCSTCS MHOTOUNCIICH-
HBIC IPABOBBIE U IPYTHE MAaMSATHUKHU, COJIEPKaIINe IOPUINISCKIE HOPMBI U HHBIE
JaHHbIE O MpaBe. B mepByro ouepelb K HUM MOXHO OTHECTH KOJIU(UKALUIO
KOcTtunmnana, npousBeieHNsI pPUMCKUX IOPUCTOB, UCTOPUKOB, (GUI0co(hoB, OpaTo-
poB,103TOB U Jip. K ncTouHnkam rpasa B IIUPOKOM CMBICIIE TPUYHUCIISIOT TaKKe
Nanupychl ¢ TEKCTaMH OTACIBHBIX TOTOBOPOB M HAINHCH HA JIepeBE, KaMHE

nT. O
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OO0b1yHOe mMpaBo M 3aKk0H. CaMbIM JPEBHUM HENHCAHBIM HMCTOYHHKOM
npaBa Puma ObpuT0 00BIYHOE MPaBO, KaK COBOKYITHOCTh MPaBOBbIX 0ObI4aeB. B
COBPEMEHHOM TeOpUH IpaBa Mol MPaBOBBIM 00bIYaeM MMOHUMAETCS MPABUIIO T1O-
BEJICHUSI, CIIOKUBIIIEECS] BCJIEICTBHUE €ro (PaKTUUECKOTO MPUMEHEHUS B TCUCHHE
JUTUTEIHHOTO BPEMEHU U MPU3HABAEMOE TOCYIapCTBOM U KadyecTBe o0Ieo0s3a-
TeabHOro npaBuia. OTMEUYEHHbIE MPU3HAKH XapaKTEePU30BaId MPaBOBOM OObI-
yaili B Pume. Pumckuil opuct FOnmaH roBOpuUT O JAaBHOCTU (AJIMTEIIBHOCTH)
IpUMEHEHUsT 00bIYasi U MOJIYAJIMBOM COTJIacCHMM OOIIEeCTBa (CUMTAaeM MPU3HAHUE
€ro rocyJIapCTBOM B Ka4eCTBE 00111€00s13aTENILHOTO MPaBUIia) Ha €ro IPUMEHEHUE.

HopMmbl 00bpIdHOTO TIpaBa BKIIFOYAIM OOBIYaKd MPEAKOB (MO res maiorum);
OOBIYHYIO TIPAKTUKY (Usus); oObruan KperoB (com mentarii pontificum); oObI-
Yyau, CJIOXKUBIIUECS B MPAKTHUKE MarucTparoB (commentarii magistratuum). B
MMIIEPATOPCKUI Mepruoi OOBIYHOE MPABO UMEHYETCS TEPMHHOM «consuetudey.
OOBIYHOE TIPABO B TEYEHUE JUITUTEIHHOTO BPEMEHH UTPAJIO CYIIECTBEHHYIO POJIb
B PEryJMpPOBaHUU PazHOOOpa3HbIX OOLIECTBEHHBIX OTHOIICHHH. Jlaxke B 3MOXy
MpUHIMIIATA 33 TPABOBBIMHU OOBIYASMHU MPU3HABAIACH TaKas K€ CHJIa, KaK U 3a
3akoHamu. Hapsigy ¢ oObIYHBIM IPAaBOM YK€ B JpeBHUM nepuon B Pume B kaue-
CTBE MCTOYHHKA MpaBa MpUMEHSUIUCH 3aKkoHBI (leges). IlepBriMu 3akoHaMH B
Pume ObuM 3aKOHOAATENBHBIE AKThI, IPUHUMAEMbIC HAPOJHBIMUA COOPAHUSIMU U
yTBepxaaeMbie CeHaToM.

B 451-450rr. no H.5. Obula cjAenaHa 3amuch OOBIYAEB, MOJYYHUBIIAS
Ha3Banue 3akoHoB XII Tabmun (leges duodecim tabularum). B 326 r. no H. 3.
Obu1 mipuHAT IleTenneB 3akOH, OTMEHUBIIHMKI JOJATOBOE€ paOCTBO U YOUNCTBO
NOJDKHHKA 3a HeyraTy noiara. [Ipumepno B I B. 10 H. 3. OSBWIICS 3aKOH AK-
BUIUs (00 OTBETCTBEHHOCTU 32 YHUUYTOXCHUE U MOBPEKJICHUE UYKUX BEIICH ).
[TozaHee ObUT MPUHST PAJl APYTUX 3aKOHOB. B nepuoj npuHuumnara, Korjaa poJib
HApOJHBIX COOpaHU MOHU3UIIACH, OHH YK€ HE IPUHUMAaIIH 3aKOHBI. [locnennum
ObLI arpapHblid 3aK0H I B. H. 3.

[Ipu 0THOBpEMEHHOM COCYIIIECTBOBAHMU B PrMme B Te€UeHUE IITUTEIBLHOIO
BPEMEHU MPABOBBIX OOBIYAEB U 3aKOHOB BO3HMKAET BONPOC: KAK COOTHOCHIIUCH
JIpYT C IPYrOM 3TH UCTOUYHUKHU IpaBa? Y PUMIISIH HE BbI3bIBAJIO COMHEHHUS, YTO
3aKOH MOT OTMEHHTH NMPABOBOM 00bIUall. PUMCKHE FOPUCTHI TAK)KE CUUTAIHU, YTO
MPaBOBOI 00BIYAN MOXKET OTMEHHUTH 3aKOH (B ATOM CITydae TOBOPUIIH, YTO 3aKOH
BbIIIEN U3 ynoTpeOaeHus). OT KIacCMYEeCKUX IOPUCTOB Ha CEM CueT COXpaHu-
JI0OCh BBICKA3bIBaHHE: «...3aKOHBI MOTYT OBITh OTMEHEHBI HE TOJILKO BCJICICTBHUE
BBIPAKEHHOM BOJIM 3aKOHOJATENSl, HO U MO0 MOJYAJIMBOMY COIJIAIIEHUIO BCEX,
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nyTeM o0bIYash». DTOT BBIBOJI JIENIAJICSl HA OCHOBAaHUU TOTO, YTO HE CYILIECTBOBA-
JIO pa3nuyus B TOM, KaK HapoJ BBIPA3UT CBOE COTJIACHUE C TOW WJIM MHOM HOPMOM
IpaBa: MojJavel roJI0COB HJIM CBOMMU MOCTYIIKaAMHU.

3axonbl XII Tadaun. B 451450 rr. 1o H. 3. ObUIa caellaHa 3aluch OObI-
yaeB, NoJyuynBIuas HazBaHue 3akoHOB XII Tabmuu. B 3HaunTensHO# cBOE ya-
ctu 3akoHbl XII Tabmui GUKCUPYIOT MTUCEMEHHO JaBHO CIOXKUBIIYIOCS MPAKTHU-
Ky B3aMMOOTHOLIEHUH Pa3jINYHbIX JIMILI, T. €. IpaBo 00bYHOE. B 3TOM CcMmBICE,
KaK HU CTPAHHO, UX MOXKHO ObUIO Obl Ha3BaTh BapBapcKOMl MpaBaoi (Kak ume-
HYIOTCSI TIEPBbIE FOPUINYECKHE KOJEKChI TOCyAapcTB paHHero CpeaHeBEKOBbs),
€ciM 3a0BbITh O TOM, YTO CaMO TMOHSATHE «BAPBAPBD) MPUMEHSIIOCH B AaHTUYHOCTU
KO BCEM JIIOJIIM, KPOME I'PEKOB U PUMIISIH. B TekcTe Tabinil 3aMETHO BIIMSIHUE
IPEYECKOro MpaBa, a KOHKPETHO — aUHCKOro 3akoHonartenbcTBa CosoHa. B
JIBYX CIy4asX Ha 3TO NPSIMO YKa3bIBAET aHTHYHBIM ropucT ['ai. Tak moarsep-
&KJaercs coOoOUIeHHE MCTOYHMKA O TOM, YTO Ha MOATOTOBHUTEIBHOM 3Talle Jis
paboThl KOJUIETMH OBbLIM MPUBJIEYEHBI IpeyecKue 3akoHbl. Ho o4ueBUAHO U TO,
YTO MCHOJIB30BAINCH OHHU CIIOPAJUYECKH, W IOJYYUBIINKCA CBOJ B OCHOBHOM
OTpaxkaj pUMCKHE peajuu.

3axonbl XII Tabnun 3akpenuim yxe copMUpoBaBLIEECS K ’TOMY BPEMEHU
MpaBo YacTHOU coocTBeHHOCTH (dominium), KoTopoe B Pume BbITEKalIO U3 BbIC-
IIETO [TpaBa COOCTBEHHOCTH IPAKJAHCKOM OOILIMHBL, T. €. TOCYy1apCTBa, U MOTOMY
MPUHAAJIEKATO TOJBKO IpakJaaHaMm. B HHUX elle OTCYTCTBYET yHUBEpCalbHas
dbopmyna, mo3aHee BhIpaOOTaHHAST PUMCKUMH topuctamu: «COOCTBEHHOCTh Ha
BELIb €CTh MIPABO [0 CBOEH BOJIE €€ MCMOJIb30BaATh, U3MEHSTh, OTUYKAATh U IMe-
penasaTsb 1o HacsieACcTBY». OJTHaKO TPAKTOBKA ATOTO MPABOOTHOILIECHHS B OTAEIIb-
HBIX CTaThsAX TAOJIUI yXe MpUOIMKaeTca K Kiaccuyeckoil. B Tabnuuax ropuau-
yecku 0OPMIIEHO COIMAIbHOE HEPABEHCTBO MEXKIY CBOOOJAHBIMU U pabdamu,
naTpoHaMU U KJIIMEHTaMH, MaTpUIUsIMU U Tiedessmu. [lepBoe paznuyue mpocy-
LIECTBYET €IIe JBa ThICAYENIETHsI, BTOPOE JTOKUBET 110 NajeHus Pumckoi nmme-
pUH, a TPEThE MCUE3HET CPABHUTEIBHO CKOPO, M NPHHAIEKHOCTh K MaTPUIU-
AHCKOMY WJIH IJ1e0eiickoMy poay He OyJeT uMeTh B PUMe HUKaKoro 3Ha4eHHUs.

B namie Bpems naxke oOpa3oBaHHbIE JIIOU, HE SIBJSIONIMECS CIEI[MAINCTa-
MU 10 aHTUYHOCTH, YO€XKICHbI, Oy/ITO HA BCEM MPOTSKEHUU PUMCKOU UCTOPHH,
B TOM YHUCJIE B BIIOXY MMIIEPUH, MATPUIIMU COCTaBISUIM B PuMe mpuBUIiIETUpO-
BaHHOE COCJIOBHE, yTHETaBIIee medeeB. B 1elicTBUTEILHOCTH MATPULIUH, TIPE/I-
CTaBJISBIIIE COOOM CTapyro 3HATh POJOBOTO OOIIECTBA, BEIH C IuiedesMu 60pb-
Oy 3a COXpaHEHHE CBOMX MPUBUJIIETHI B TEUEHHE MEPBBIX CTOJETUH UCTOPUHU
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Pumckoit peciyonuku u k Il B. 70 H. 3. moTepmenu monHoe nopaxenue. Bo
BpEMsi UMIIEPUU MPUHAJISKHOCTh K MaTPUIIMAHCKOMY poay Oblia He Ooliee
BAKHA ISl PUMJIISIHUHA, YEM JJI1 HAIIer0 COBPEMEHHHKa — OOSIPCKOE MpOHC-
XOXJeHue ero npenkoB. 3akoHbl XII Tabnuil comepx’aT MHOXKECTBO KOHKPET-
HBIX IOJIOKEHUH, KOTOpbIE OBUIM pa3BUTHI BIOCIEACTBUU B 3alaJHOEBPONEH-
CKOM M TNO3JIHEPUMCKOM IIpaBe. 3aciiyra UX COCTABUTENIEH COCTOUT B TOM, YTO
OHH 3aJI0KHJIM OCHOBBI ITPABOTBOPUECKOTO Ipoliecca Ha Oyayiiee u chopmymu-
pPOBAJIM HOPMBI, MO3BOJUBIIKE MOJIOAOMY KIJIACCOBOMY OOIIECTBY JOCTAaTOYHO
3¢ heKkTUBHO HYHKITMOHUPOBATb.

[Ipexne Bcero cocTaBUTENM TAOJIUI] YCTAHOBWIN OMPEIECICHHBIN MOPSI0K
CyIeOHBIX TPOLEAYP, T. €., TOBOPS MPO(hecCHOHATBHBIM S3BIKOM, 3a(UKCUPOBa-
JU HOPMBI IpoueccyaibHoro mpasa. 3akoHbl XII Tabmury oxpaHsioT ycTou
JOPEBHEW MaTpUapXaJbHOW ceMbH. 3akoHbI XII cTanu mepBbIM IPEBHEPUMCKHM
CYJE€OHMKOM: MHOTHME MX IOJIOKEHHUSI OTHOCSTCS K c(epe YrojJOBHOIO MpaBa.
3akonbl XII Tabmuil ObUIM HayepTaHbl HAa 12 NEPEBSHHBIX JOCKAX-TaOMUIAX U
ObUIM BBICTABJICHBI JUI BCEOOIIEro 0003peHus Ha IJ1aBHOM miomaau Puma, ot-
CIOJIa ¥ TIOLJIO UX Ha3BaHHUE.

Takum o6pazom, 3akonsl XII Tabmuil perynupoBaiu ceMeiHbIe, Hacle-
CTBEHHBIE OTHOILUEHUS, 3aiMOBBIE ONEpPalMd U YaCTUYHO YrOJOBHBIE MPECTYII-
nenus. [locreneHHo, B CBA3U C Pa3BUTHEM HOBBIX S3KOHOMHYECKUX OTHOLIEHUH,
BBI3BAHHBIX POCTOM TOBApHOTO MPOMU3BOJICTBA, TOBApOOOMEHA U OAHKOBCKHUX
onepanuii, 3akonbl XII Tabmur cramu KOPPEKTUPOBATHCS HOBBIM HMCTOYHHUKOM
MpaBa — MPETOPCKUMU HAUKTAMHU.

IAUKTBI MarucTparoB. PuMckue cyneOHble MarucTpaThl o0Maganu mpa-
BOM HM3/1aBaTh MMOCTAHOBJICHMS JJIi PUMCKUX TpaXJaH U APYTruX xutenen Pum-
CKOro rocyaapctBa. TepMUH «3IUKT» TPOUCXoauT OoT dico («roBOpIO») U B CO-
OTBETCTBUU C 3TUM MEPBOHAYAIBHO 0003HaYall yCTHOE 0OBSBIIEHUE MarucTpara
CIEAYIOIINX BUIOB:

— TOCTOSIHHBIN 3JIUKT U3AaBaJICA HOBBIM MarucTpaTroM U OOBSBISII O TOM,
Kakue mpaBuia OyayT JIeKaTb B OCHOBE €ro JIEATENbHOCTH, B KaKUX CIydasx
OynyT maBaThbCsl UCKHU, B KAKUX — HET (CBO€OOpa3HbIi MiaH pabOThl Ha Ompee-
JICHHBIN Mepuon);

— Ppa30BbIil 3IMKT U3AABAJICA 10 MOBOJY PEHICHHUS KAKOTr0-IH00 KOHKpPET-
HOTO JIeJIa ¥ TI0 IPYTUM He3aIIaHuPOBaHHBIM MOBOAM.

B nanpHelmeM 3AUKTBI CTadd MPUHUMATHCS B MUCbMEHHON (popme. OHH
JEHUCTBOBAJIM TOJBKO B MEPHUOJI YIPABICHUS U3AABIIETO UX Marucrpara, U cie-
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OYIOIINN MarucTpat MOT OTMEHUTh WK NPOINTh uXx. B Hauane Il B. H. 3. 2 auk-
Thbl OB OOBSIBIEHBI BEUHBIMU U HEU3MEHHBIMM.

Pumckuit ropuct ['ait mucan, 9To 5AUKTHI IPUHUMAIINCH:

1) nperopamu. Ilperopsl ObUIM Kak TOPOJCKMMHM, BEJABIIMMH IpaxkKaaH-
CKOM IOPUCIUKIMEN B OTHOLIEHUSAX MEXAY PUMCKHUMU IpaKJaHaMH, TaKk U Ie-
PErpUHCKUMHU, BEAABIIMMH IPAXKIAHCKOW IOPUCIUKIMEN 110 CrIOpaM MEXAy Iie-
pEerprHaMH, a TaKK€ MEXIy PUMCKUMH I'PaXJIaHAMU U IIEPErPUHAMY;

2) mpaBUTENSIMU IPOBUHIUH;

3) KypyJbHBIMU 3AWJIAMH, BEJABIIMMU TPAKTAHCKOM IOPUCAUKLIHEH I10
TOPTOBBIM JieJaM (B IPOBUHIIUAX — COOTBETCTBEHHO KBECTOPAMH).

Hauunas c I1I B. 10 H. 3. B CBSI3M C yCIIOKHEHUEM OOLIECTBEHHBIX OTHOILIE-
HUH (pa3BUTHE TOPTOBBIX OTHOUIEHUH C JPYTMMH CTpaHaMU, Pa3BUTHE CEJIbCKO-
r'0 XO3SIMCTBA) HOPMBI 1US Civile ycTapenu U nepecTaiu yAOBIETBOPSTH 3apocam
*Ku3HU. [IpeTopckue 3UKThl MOMOTaIM HUBWIBHOMY MPaBy B yJIOBJIETBOPEHUU
HOBBIX MMOTPEOHOCTEN OOLIECTBA, T. K. MPETOPHI BBHITYCKAJIN MMOCTAHOBIICHUS HE
B 00I1IeM, a IO KOHKPETHBIM HcKaM. [IpeTop pykoBoauiI rpa)1aHCKUM IpoLec-
COM M MOT BbIOMpaTh JIJIsl 3allMTHl TOJBKO T€ WCKH, KOTOpPbIE HE ObUIM Mpeay-
CMOTPEHBI LIUBUJIBHBIM IPaBoM. IIpeTop HE MOr OTMEHHMTH WJIM U3MEHHUTH HOP-
MBI HUBUJIBHOTO TpaBa («IPEeTOp HE MOXKET TBOPUTH MpaBoy). OH Mor npopado-
TaTh HOPMY LIMBUJIBHOT'O NPABA HA IPAKTUKE U JUIIATH CUJIBI TO WM MHOE I10-
JIO’KEHHUE JTaHHOM HOpMbl. Hampumep, MOr 3allUTUTh HECOOCTBEHHUKA MMYIIE-
CTBa KaK COOCTBEHHHMKa, HO HE MOI M3MEHHUTb CTAaTyC HECOOCTBEHHHUKA H
MpEBpPaTUTh €ro B COOCTBEHHMKA. [IpeTop He MOr JaTh MpPaBO HACIEAOBAHMS.
Taxum 00pa3oM, nmpeTop MOT JaBaTh 3alIUTYy TOJBKO HOBBIM (pOpMam MpaBoOT-
HOIIIEHHUM, YTO €llle pa3 MOJYEPKUBAET HE3bIOJIEMOCTh MCKOHHOIO MpaBa (ius
civile).

IIo cioBaM PUMCKHX FOPHUCTOB, IPETOPCKOE MPABO IOCTENEHHO pa3BHBa-
JIOCh M CTaJIO IEVCTBOBATH 10 HECKOJIBKUM HAIIPABICHUSM, OTKIMKASICh HA HO-
BBIE 3aITPOCHI )KU3HU U YJIOBJIETBOPSIS UX:

— OpeTop TMOMOraj MPUMEHEHHIO TpaxaaHckoro mpasa (iuris civilis
adiuvandi gratia);

— 3aMoJIHSI MPOOENbl IPAKIAHCKOTO MpaBa C TOMOIILIO CBOMX 3IUKTOB (1uris
civilis supplendi gratia);

— M3MEHSUI U MCTIPABIISLII HOPMBI IpasKJaHCKOTo npasa (iuris civilis corrigendi
gratia). [Ipetop He MOT OTMEHHTH AEWCTBHUE LIMBUIIBHOTO MpaBa, MOT TOJIb-

KO JOTIOJIHUTB €TO.
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B pesynbpTaTe mpaBOTBOPUECKOUN MEATETLHOCTH KYPYJIBHBIX 3IAJIOB, TMpeE-
TOPOB U MpaBUTENICH MPOBUHIMHN (KOTOpbIE B 3HAUUTEIHLHON Mepe 3aMMCTBOBA-
JU COJIep’KaHMe MPETOPCKUX SAUKTOB) 3HAYCHHUE 3TON JNESITEIBHOCTH PACIITUPSI-
JI0Ch, ¥ BO3HUKJIO 1us honorem (0T ciioBa honores — «moyeTHbIE AOHKHOCTHY) —
MarucTpaTcKoe MpaBo, MM 1us praetorium — IpeTopcKoe MpaBo, B OCHOBE KOTO-
poro Jjexall mpeTopckuit 3aukT. lus honorem u rpaxmanckoe mpaBo (KOTopoe
HEJIb3s OBLIO PE3KO OTMEHUTH WJIM 3aMEHHTH, T. K. pUMJITHE OTHOCHJIMCH K CBO-
UM HCTOKaM ¢ OOJIbIIUM MOYTEHUEM) CTaNIU JIEUCTBOBATH MapajlieabHO, AOIMOJI-
HSISL IPYT ApYTa.

Bo II B. H. 3. topuctom KOnranom 6bu1a BeipaboTaHa OMKUCH OTIIETBHBIX M0-
CTaHOBJICHHM, COJEPKABIINXCS B TIPETOPCKUX IAUKTAX. ITa OMHKCH, SIBJISBIIASCS
o CyTH Koau(uKaiueil MpeTOpCKUX 3JIMKTOB, OblIa 0J00peHa UMIIEPATOPOM
AnpuaHOM W TIOJNyYHJIa CTAaTyC OKOHYATEIhbHOW PEAAKIIMK TaK HAa3bIBAEMOTO
BeuHOTro »aukTa (edictumperpetuum). Ee oObIBUINM HEM3MEHHOM, U TOJIBKO UM-
[IEpaTop MOI BHOCUTh HEKOTOpBIE NONONHEHUA. «Beunbi snqukT» Onuana e
JI01IIeN JI0 HAC, HO COXPAaHWIUCh ()parMEeHThl KOMMEHTApUEB PUMCKUX IOPUCTOB.
C MmOMOIIBI0 ATUX KOMMEHTApPHEB OBLIM CHACIIAHBI TOMBITKH PEKOHCTPYKIIUU
sauKTa. B mporiecce B3auMoIedCcTBUS 9TH JIBa BUJA MpaBa Bce TecHee cOMmxKa-
JUCh MEXAY CO0OW M HAauyWHas C KJIACCHYECKOTO Tepuoja CTalld CIMBAThCSA B
eANHYI0 cCUCTeMY MpaBa. TakuMm o0pa3oM, pa3iudue HUBWIBHOTO U MPETOPCKO-
ro Mpasa MpocyliecTBOBaiO BILIOTh 10 FOctunnana (VI B. H. 3.).

JesiTeIbHOCTh KPHUCTOB. boibilioe pacnpocTpaHeHHE MOJydMsia Takas
crenuduyeckas pumckas Gopma MpaBooOpa3zoBaHUs, KaK ACATEILHOCTh IOpH-
cToB (ropuctpyaeHius). FKOpucTsl 1eiCTBOBAIM IO C1e0yIoOuUM HAnpasieHUusM:

1) cocraBnenue (opmya pazIuyHBIX YAaCTHONPABOBBIX aKTOB, COBEplIae-
MBIX OTJICJLHBIMU JIUIIaMH (3aBEIlIaHUM, aKTOB MPOJAXKHU U T. 11.) (cavere). UTo-
OBl OIEHUTH 3HAYCHHE ITOW (PYHKIMU, HY’)KHO MPUHSATH BO BHUMAHUE CTPOTUU
dopManu3M pUMCKOTO TpaBa, MPU KOTOPOM MPOMYCK XOTs ObI OZHOTO CJIOBa
o0OeccumBall COBEPIIIEHHBIN aKT, Jeiajl €ro IOPUANYECKH HUUYTOXKHBIM;

2) KOHCYJIbTAIIUU M COBETHI OTHOCUTEIIBHO TPEIBSIBICHUS UCKA U TIOPSIKA
BeJIeHUsI BO30YKJIEHHOTO Jena (agere). Pumiisne He mormycKamu mpsMoro mpe-
CTaBJICHUS B CyJ€ BBHUJy PUTYaJbHOCTU CyaAa (MCTEI] JODKEH OBbLT BECTH AEIO
CaMOCTOSITENIbHO), U TTOATOMY MOMOIIb FOPUCTOB BhIpaKaJlaCh TOJIBKO B TIOJITO-
TOBKE J€J1a;

3) OTBEeTH Ha UCXOJWBIIMNE OT YACTHBIX JIMI[ FOPUIUYECKUE BOMPOCHI
(respondere). [lanHas ¢opma HCHONIB30Bajach TOJBKO B Ciydasx mnpoOena B



19

JCHCTBYIOIIEM IIpaBe, TOT/Ia FOPUCTHI PE/Iaraiud CBOU COOCTBEHHBIE PEILICHUSI.
XOTs Takue OTBETHI IOPUCTOB U OKA3bIBAJIM BIUSHUE HA MPAKTUKY, OJHAKO 005-
3aTENBHOM OPUIMYECKON CWIBI HE UMENH. B KiIacCMYECKH Nepuo pa3BUTHUA
PUMCKOI'0 4aCTHOTO IpaBa 3TO HAMpaBJICHHE HAOPAJIO CUJTYy W CTAJIO Yalle Mpu-
MEHATHCS.

TonkoBaHHe OpHUCTAMU ACHCTBYIOIIMX 3aKOHOB M COUYMHEHUS IOPUCTOB,
MOCBAILIEHHBIE 3aKOHO/IaTEIbCTBY, Ha3bIBAINCh KOMMEHTapusaMu. KOpucThl co-
CTaBJISUTM TaK)ke COOPHUKM Ka3ycOB, BBICKA3bIBasl MPHU 3TOM CBOE CYXKJIEHUE O
HEKOTOPBIX IOPUINYECKUX COOBITHIX. PUMCKHE IOPUCTHI COCTaBIsUIA yUYCOHUKU
10 PUMCKOMY TIpaBy U BBICTYNAJIM B KAYECTBE IpenoaaBarTenei npasa. CounHe-
HUSA PUMCKHUX OPUCTOB OBUIM CBSA3aHbI C MPAKTUKOH. OCyIlEeCTBIAEMbI HUMH
aHaJIU3 IPaBOOTHOLIEHUH, U3J10’KEHNE ITPABOBBIX HOPM OTINYAIMCH TOYHOCTHIO,
[IIyOMHOM, JIOTHYECKOW MOCIEA0BATEIbHOCTBI0O 1 00OCHOBAHHOCTBIO PELICHUM.
MHorue npaBoBble HOPMBI U CEHTEHLIMU HOPUCTOB MpuolOpenu xapakrep ado-
PU3MOB: «3HATh 3aKOHBI — HE 3HAYUT CJIEI0BAaTh UX OyKBE, HO IOHUMATh UX CH-
Iy W 3HaueHuey; «HenpaBuibHO aBaTh OTBETHI, KOHCYJBTALMM WIM PEIIATh
JIEJI0, UMesl B BUJly HE BECh 3aKOH, a TOJIbKO KaKyl0-HUOYIb €T0 YacThy.

W3 ymcna BeIAOMUXCS PECHyOIMKAaHCKUX FOPUCTOB MOKHO Ha3BaTh Ta-
KHX, kak Mapk Manwunuii, FOnuii bpyr, [1yonuii CueBona (Il B. 10 H. 3.). IIpen-
CTaBUTENIIMU KJIACCUYECKOM PUMCKOHM IOpUCHpYACHLIUU sBisUUCh JlabeoH u
Kanuton (I B. H. 3.). C uX UMeHamMu CBsI3aHO 00pa30BaHUE JBYX IIKOJ PUMCKHUX
IOPUCTOB: TIpOKyJnaHckon (rmo umenu [lpokyna, yuenuka Jlabeona) u cabunu-
aHckoil (1o umenu Cabuna, yuyenuka Kamutona). B mepuosn «30510TOro Bekay
topucnpyneniimu Puma (I1 B. — nauano III B. H. 5.) 3aMeuaTenbHas miesia pum-
CKUX IOPUCTOB MomnojgHWwIack nMeHamu llaBna, [Tanunnana, Ynenuana, Mone-
cTuHa, ['asg U Ipyrux, Kaxabld U3 KOTOPBIX BHEC OTPOMHBIN BKJaJ B Pa3BUTHE
pumckoro npasa. C konua Il B. H. 3. TBOpUecKasi I€SITEIbHOCTh FOPUCTOB OCJIa-
osa. B 426 r. Banentunuan 11 u3gan 3aKkoH 0 HIUTUPOBAHUU, COTJIACHO KOTOPO-
My FOpHIAYECKas CHJIa TPU3HABAIACH JUIIb 32 IPOU3BEACHUSMH IIATH FOPUCTOB:
I'as, [laBna, Ilanunnana, MoaectrHa u YbIIMaHa.

CenatyckoHcyabT. CEeHaTYKOHCYJIBTBI — 3TO IOCTAHOBJIEHHUS PUMCKOIO
cenHata. [lepBoHayalbHO CaMOCTOATEIBLHOTO 3HAYEHUS OHU MPAKTUYECKU HE
UMeH. 3aKOHOMPOEKT BBIHOCUJICS M OOCYXKIaJICs Ha HApOAHOM COOpaHHH, KO-
TOpOE M MPUJIABATIO €My CUJIy 3aKOHA. B mo3aHIO0 pecnyOnKy HapOJHbIE CO-
OpaHust ObUIM 3aMperieHbl, U PEIICHUs M0 TeKYIUM JeJIaM CTaju MpUoOpeTaTh
CUJIy 3aKOHA U 0e3 0Jj00peHus HapoJHOro coOpanus. B snoxy nmpuHiunara ce-
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HATYKOHCYJIbTHI MpHoOpeTatoT Hanbonbiryo cuiy. C I mo Il B. H. 3. cenato-
KOHCYJIBTBI ObUIM OCHOBHOUM (pOpMOM 3aKOHOAATENbHBIX akToB. UX mpakTuue-
CKO#l pa3pabOTKON 3aHUMAJNCh MPETOPHI, UMU JABAJUCH JIUIIb 00IIME MPEATO-
JOKeHUsl. Y ceHara He ObUIO 3aKOHOAATENbHOM MHHUIMATHBBEL. B 3MoXy mpuH-
1ernca MpUHIMIATAa CeHATYCKOHCYIbTAMH CTAIM 0003HAYATHCS PEYU UMIIEPATO-
pa, C KOTOPBIMU OH BBICTYTMAJl HA KAKOM-JTHOO TOP>KECTBEHHOM 3aCe/JaHUuU U T10-
CPEICTBOM KOTOPBIX BHOCHJI CBOU MTPEIIIOKECHHUS.

Konndukauusa FOcrunuana. IlepBag nonosuna VI B. H. 3. 03HaMeHOBa-
Jace cTpemiieHHeM umneparopa FOcTWHHaHa BOCCTaHOBUTH U BHOBb OOBEIU-
HUTH Korja-to Onectsuryro Pumckyto umneputo. KosoccanbHblit Tpya cocTas-
JIeHUs] IOCTUHHUAHOBCKOTO CBojia ObUI BBIMOJHEH B HECKOJIBKO NMPHUEMOB U B
CpaBHUTEIBHO KOpOTKUi cpok. [Ipexne Bcero BHumanue KOctuHmana oOpatu-
JIOCh Ha cOOpaHue UMIIEPATOPCKUX KOHCTUTYIUH. HeoOxoaumo ObL10 TpUBECTH
B MIOPSIIOK KOHCTUTYIIMHU, HAKOIMBIIKECS 33 CTOJETHUM MPOMEXKYTOK MOCIIE 13-
nanus «®eomocuiickoro koaekca» («Codex Theodosianus»). Ho FOctuaman
BO3bIMEJI 00JIee MHUPOKYIO MBICIh — IEPECMOTPETh U IpexkHue koaekcol (I'pero-
puaHckuii, ['epmorenckuii 1 ®eo0CUNCKUl), BRIUEPKHYTh U3 HUX BCE YCTa-
peBlee, a Bce JIEHCTBYIOIIEE OOBbEIUHUTH B OJHOM cOOopHHKe. C 3TOHM LEbIo
IOctununan vaznaumn komuccuro u3 10 yenosek. Uepes ro kKoMuccuss OKOHYMIA
CBOIO paboTy, W ykazoM «Summa rei publicae» Ob1 oOHapomoBan «Codex
Justinianus» (Konexc FOctuHnana), oTMEHUBIINI COO0M TpU PEKHHE.

CobOpaB u cucTeMaTU3UpOBaB 3aKOHBI, KOCTHHMAH peuIui COBEPUIUTH TO
€ camMoe€ U MO OTHOILIEHHUIO K «JaBHEMY IpaBy» (jus vetus). Jrta 3amaya npen-
CTaBJsIa, KOHEYHO, TOpasio 0oJibile TPy IHOCTEH, HO ObIcTphId yenex ¢ Komek-
COM W HAJIWYHOCTh DHEPTUYHBIX MOMOIIHMKOB yKkpenuiu KOcTtuHuana B ero
HaMmepeHuu. CBoJ 3akOHOB umriiepatopa FOcTuHMaHa BKIIIOYMII TPU KPYITHBIX
cOopHuKa puMckoro mnpasa: uHcTuTyuu, Jurectsl u Kogekc. Ilocne omyOmu-
koBanus CBoaa KOcThHMaH MOArOTOBWII COOpaHUE UMIIEPATOPCKUX KOHCTUTY-
Ui 3a mepuoy ¢ 535 mo 565 rr., He Bomeamux B CBoj. IT0 coOpaHue MoIyqu-
10 Ha3BaHue Hoeutbl.

Bce ykazanHbIe YacTH FOCTHHHAHOBCKON KOMU(PUKAIUKA JOJKHBI OBLIH, TT0
mbiciid FOcTtuHMana, cocTaBisaTh OJHO 1enoe, ouH «Corpusy» mpaBa, XOTs OHU U
He ObUTM TOTJa COSAMHEHBI MOJ| OAHUM 00muM HazBaHueM. Jlump B Cpennue
BEKa, KOTJla BO3POAWIIOCH U3yYeHUE pUMCKOTO TpaBa (HaunHas ¢ XII cronerus),
BeCh IOCTHHHAHOBCKUU CBOJ CTayl Ha3bIBaThcs oOmmMM uMmeHeMm «Corpus juris
civilisy, Mo/l TaKMM Ha3BaHUEM OH U3BECTEH U TEIEPb.



21

Konexc FOctunnana. B 529 r. nossuics Kogexe FOctuanana — coOpanue
UMIIEpATOPCKUX KOHCTUTYIMI oT Aapuana (117-138 rr.) nqo KOctunmuana. /o
Hac jgouuia Bropas penakuus koaekca (534 r.). Kogekc mocBsiieH Bompocam
TpaXXIaH CKOIrO, YrOJIOBHOIO, M TOCyAapCTBEHHOro mnpasa. OH JenuTca Ha
12 KHUT, KHUTH AENATCS Ha 98 TUTYIIOB, TUTYJBI — Ha ()parMeHThl. BHyTpHU TH-
TyJa KoHCTUTYIUHU (unciioM 4 600) pacnosioxkeHbl B XPOHOJIOTHYECKOM TOPSI-
ke. OHu npoHyMepoBaHbl. B Hauane ka0l KOHCTUTYLIMH YKa3aHO UMS UMIIe-
paTopa, ee W3/aBIIero, U UMs JIUIa, K KOTOPOMY OHa oOpalieHa, — MHCKPHUIIIHS.
B xoHIe yka3aHa nara u3gaHus KOHCTUTYIIUU — CyOCKPHUIIIIUSL.

JMurectsl FOctunuana. B 533 r. Obl1 00HapogoBaH pe3yibTaT padOThHI
komuccun B Bujie J{urect (digesta — ymopsimouennoe) wiu [langekrt (pandectae —
Bce B cebe Bmemaromiee). Komuccus ucrnosnp3oBana okojio 2 000 kHUT, Hamu-
canHbIX 39 ropuctamu. Hanbosbliiee KOIMYECTBO OTPHIBKOB 3aMMCTBOBAHO M3
counHeHur Ynernuana — 10 1/3 Bcero oowema Jlurect u IlaBma — okomo 1/6.
Kpome toro, counnenus Ilanmnuana coctaBwiu 1/18 uvacts, FOnuana — 1/20,
ITommonust u Cepsust Cueponbl — 1/25, IN'as — 1/30, Monectuna — 1/45, Map-
uemwia — 1/60 u 1. 1. IlouTn Bce U3 NUTUPYEMBIX IOPUCTOB, KpoMme Tpex (KBUHT
Mymuit CueBona, Anden Bap, Dmumit ['amn), sxuimu B nepuoa UMInepuud U 00Jb-
IIMHCTBO — B niepuoA npuHuunara. /furectsl cocroar u3z 50 kaur. Kuuru (kpome
30 u 32) nensitcs HA TUTYIBI, ynciioM 432. Tutysnsl — Ha QparMeHThI, YUCIIOM
9 123. A ¢parmenTsl B HOBeHIuX u3faanusx Jurect — Ha naparpadpsl.

Komuccun Obl10 mpeanrucaso BOCIOJIb30BATHCS COUMHEHUSIMHU TOJIBKO TEX
IOPUCTOB, KOTOpbIE 00s1aanu ius respondendi, 0JJHaKO OHA B 3TOM CJIy4ae TaKou
CTpOrocTH He nposiBuia. OCHOBHBIM cojepkaHueM Jurect sBisitoTcst pparMeH-
Thl, OTHOCSIIIMECS K YAaCTHOMY IpaBy, HO MHOTHE MecTa JlUrect oTHOCATCS K
myOJMYHOMY MpaBy, a TAKKE K TOMY, YTO Mbl Ha3BaJii Obl 001LIel TeopHueil mpa-
Ba.

Tak, y>xe B IepBOM TUTYJIE IEPBOM KHUTH JlUrect naH psg oOux onpese-
JICHUM, CTaBIIUX XPECTOMATUMHBIMU: ONPEAECICHUE MPABOCYIUS, MPEAIUCAHUS
1paBa, ONpeIeJICHUE HAyKU MPaBa WK IOPUCHPYACHIIMHU. 3/1€Ch K€ TOBOPUTCS O
pa3JesieHny MpaBa Ha 4YacTHOE M MyOJMYHOE, IMBWJIBHOE W IPaBO HAapOIOB.
Bonbmioii uaTepec npencrapiuser pparMeHT u3 [loMnoHust 0 TPOUCXOXKIECHUN U
pa3BUTHUM PHUMCKOTrO InpaBa. B TpeTbeM TUTyJ€ peub HAET O 3aKOHAX,
CEHATYyCKOHCYJIbTaX M JJIUTEILHOM OObIYae, a B YETBEPTOM — O KOHCTUTYLIMSX
npunuerncoB. K nmy6nuuHomy ke mpaBy OTHOCSTCS KHUTH 47, 48 M O0TYacTH
49 (YrosioBHOE MPABO U MPOILIECC).
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Kpowme Toro, Bompockl my0auyHOro mpasa BKIOYEHBI B TUTYBI 11 (0 mpa-
Be (pucka) u 14 (0 BOGHHOM WJIM JIaT€PHOM TMEKYJIUH), a TaKKe B KHUTY 49 U B
kaury 50 B tutyn 6 (060 ummyHnuteTax). Hakonen, B pa3nuuHbix KHUrax Jlurect
BCTPEYAIOTCS TOJIOKEHHS, KOTOPhIE 10 COBPEMEHHOW KOPUAMYECKON CUCTEMa-
THUKE OTHOCSITCA K MEXIyHapOJIHOMY ITIpaBy.

NucTutynun u HoBeswibl. B 533 r. npodeccopamu-topuctamu deoduiom
u Jlopodeem mon pykoBoacTBom TpuboHMaHA OBIT COCTaBIEH 3JIEMEHTAPHBIN
y4eOHHMK IpakaaHcKoro mnpaa — Muctutyuu (institutiones). Macturyumu Obl-
T U3J1aHbl B YYEOHBIX IENAX JIJIi HAYMHAIOMIMX FOPUCTOB, HO OHHU MOJYYHIIH
opuIMaNTbHBIA XapakTep, T. €. MPUOOpeNn Cuily 3akoHa. B ocHOBY 3TOrO0 0du-
AAJIBHOTO PYKOBOJACTBAa KOMHUCCHSI TOJOKWJIa UHCTUTYIIUU ['asi, TOMOTHUB UX
COUYMHEHUSMH HEKOTOPBIX JAPYIMX aBTOPOB U HEKOTOPBIMH KOHCTUTYLHSIMHU.
Marepuansl OHa pacnoyIOKHIA MO TOW K€ CUCTEME, UTO U B MHCTUTYLHX ['as.
A MMeHHO:

— Personae;

— Res;

— actiones (JM11a; BEIU; UCKH).

Nuctutynnmn KOcTMHMAaHa COCTOSIIN U3 YETHIPEX KHUT':

— JIMIIAa U CEMENHOE TPaBO;

— BEILU U MPaBa Ha BEIlY, & TAKKE 3aBEIIaHU;

— HAacJeI0BaHUeE MO 3aKOHY U 0053aTeNIbCTBA;

— 00s3aTeNbCTBA IO JICTUKTAM U UCKAM.

[Tocne cmeptn HOcTuHMana wW3MaOTCA Tak Ha3biBaeMble HoBesib
(novellae), T. e. koHcTUTYIIMU camoro HOcTuHuaHa, coctaBieHHble To3xke Ko-
nexkca u Jurect. FOctuHnan HamepeBascs coOpatbh 3TM HoBesuibl B €IuHBIM
coopuuk. Ho, oueBuaHO, HE ycmen 3Toro caenath. Jlo Hac JOIUIM TOJNBKO TpU
yacTHBIX cOopHuka HoBemn, mo Oonbleil yactu Ha rpedeckoM si3bike. Camblit
OOJIBIIION U3 YIOMSHYTBIX COOPHUKOB COCTOUT U3 168 HOBem. HoBesmibl oTHO-
CSITCS TJIaBHBIM 00pa3oM K MyOJIMYHOMY M LIEPKOBHOMY MpaBy, HO €CTh U HOP-
MBI YaCTHOT'O ITpaBa — OHU TOJIKYIOT O Opake 1 HAaClIeJOBaHUU.

Bonpocsl 1J1s1 CAMOKOHTPOJIS

KakoBo 3HaueHue TepMrUHA HCTOYHUK ITpaBa’?
N3 yero cocrosina cucteMa UICTOYHUKOB PUMCKOTO TIpaBa?
UYto Takoe oObyaii 1 00BIYHOE TIPaBO?

b=

Kakue Buabl 3aKkOHOAATENBHBIX AKTOB CYILIECTBOBaIU B Pume?
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5. Korma 6bumn mpunatel 3akonbl XII Tabmun? KakoBo ux 3nadeHue ais
PUMCKOTO TipaBa’?

6. KakoBa cTpykrypa u conepxanue 3akoHoB XII Tadmui?

7. Kakue uzBecTHbI pecnyOiukaHckue 3aKkoHbl moMumo XII Tabmui?

8. KakoBa ropuanueckas Npupoia MOCTaHOBJICHUI ceHara?

9. Kakue cymectBoBaiii (OpMbl UMIIEPATOPCKOIO HOPMOTBOpUYECTBA?
UTto 03Ha4YaeT TEPMUH MPABO MArUCTPATOBR?

10. Yto Takoe ayanu3m puMCKOro mpasa?

11. Kakue criocoObl M3MEHEHHUsI MpaBa UCIIOIb30Ba MPETOP?

12. KakoBo 3Hau€HUE MPETOPCKOTO MpaBa B pa3BUTHUU MpaBa B 1[ETIOM?

TEMA 2. TPAXKJTAHCKHU IPOLECC. UCKU B PUMCKOM ITPABE

2.1. Jlenenue rpaxaaHCKOro mpoiiecca

2.2. Buapl U cpeacTBa NpeTopCKOn 3alIUThI
2.3. IckoBast JaBHOCTE ¥ OTKa3 B NCKE

2.4. [Ipu3HaHue UM OTKA3 B UCKE

2.1. [le1ieHue rpaxaaHnCcKoOro npouecca

CyneOHblii mporecc Mo JejlaM YaCTHOTO XapaKTepa Ha MPOTSKEHUU MHO-
rOBEKOBOI nctopun Puma He ocraBalnics HEM3MEHHBIM. B pecryOnnkaHCKuii me-
pHOJ CYIIECTBOBA JIETUCAKIIMOHHBIN MpOoLiecC, 3aTeM MOSBUICS (POPMYIISIpHBII
polecc, KOTOPhIM ObLJT OTMEHEH B MepBoi mojioBuHe [V B. H. 3. 3KCTpaopau-
HapHBIM MTPOU3BOJICTBOM.

JIeriCakKUMOHHBIN TMpouecc. JIETMCaKIMOHHBIA MPOILECC CTAl MEPBOU
pa3BuUTOM (opMoOi CyaONMpoOr3BOACTBA MO YacTHBIM criopam. ([Ipoucxoxaenue
camoro BbeIpakeHus legis actiones (MCKH 10 3aKOHY) /10 KOHIIA HE BBISICHEHO. )

OH cocTosi U3 08yx cmaouii:

1) in iure. Ha 3T0#1 cTaguu CTOPOHBI SBISUTMCH K MarucTpary, OCyIIeCTB-
JS0IIEMy Cy1eOHyI0 BiacTh. CTOPOHBI MPUXOAUIN BMECTE: JIMOO JOOPOBOILHO,
a100 UCTell CUIION MPUBOIMII OTBeTYMKA. Eciu Bells, Mo MOBOy KOTOPOMH e
Criop, ObLJI0O BO3MOXKHO MPHUHECTH ¢ COOOM, TO OHA 00s3aTEIHLHO MPUHOCUIIACK.
3aTeM B OPHUCYTCTBUM MarucTpara CTOPOHAMHU BBITIOIHSUJICSA Psii PUTYaJIOB U
POU3HOCHIIMCH TOPKECTBEHHBIE cioBa. ClielyeT 3aMeTUTh, YTO MpoLecc ObLI

O4YCHb (I)OpMaJ'II/IBOBaH, OIMOKa B CJIOBaX aBTOMATHYECKH IIpUuBOANWIIA K IIPOUTI-


http://www.nnre.ru/yurisprudencija/rimskoe_pravo_konspekt_lekcii/p5.php#metkadoc2
http://www.nnre.ru/yurisprudencija/rimskoe_pravo_konspekt_lekcii/p5.php#metkadoc3
http://www.nnre.ru/yurisprudencija/rimskoe_pravo_konspekt_lekcii/p5.php#metkadoc4
http://www.nnre.ru/yurisprudencija/rimskoe_pravo_konspekt_lekcii/p5.php#metkadoc5
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paiiny B nporiecce. [lociie BEIMOTHEHHS BCEX HEOOXOIUMBIX 00pSAI0B MarucTpar
CBUJIETEIBCTBOBAJ, UTO TskOa MMeeT MecTo. MM Takke BBI3BIBAIUCH CBUICTE-
71, YTOOBI MOATBEPAUTH HAJTMUKE TSHKOBI Ha CIIEIYIOIIMX ATarax MpoIecca;

2) depes ompeielIeHHOE YKCIIO JHEH, yKe B MPUCYTCTBUU HE Marucrpara, a
CyIbu (B pOJIH CyIbH BBICTYMAJl YaCTHBINA TPAXTAHUH WM HECKOJIBKO TpaXKaaH,
MPUTJIAIICHHBIX MarucTpaToM), HauuHajcs mpoiecc in iudicio. Ilocie BeICTyn-
JICHUS] CBUAETENEH, MOATBEPKAABIINX, YTO CHOP ACUCTBUTEIHLHO UMEET MECTO,
CyJl MCCIIe[IOBal BCE CYIIECCTBOBABIIME JI0KA3aTEIbCTBA (MMCbMEHHbIE, MTOKa3a-
HUS CBUACTEINICH MO CYIIECTBY JIefia) U MPOU3HOCHI sententia (cyxaeHue). Cyx-
JIeHUE cyJia 00KaJOBaHUIO HE MOJIEKAIO.

MOo’KHO BBIICTUTh HECKOJIBKO BHUOB JIETHCAKIIMOHHOTO MpoIecca B 3aBU-
CUMOCTH OT JCHCTBUIN CTOPOH U COJEPKaHUs TPEOOBAHUIA:

— mocpeacTBoM mnpucsru (legis actio sacramento). CumTaercs, 4TO 3TO
HamOoJiee NPEBHUM THUI CyJeOHOrO Mpollecca, MPUMEHSBIIUNICS Yalle OCTallb-
HBIX. B HEM paccmaTpWBalIMCh KakK JIMYHBIC, TaK M BemIHbIE UCKU. CTOPOHBI B
cTporo (opMalIbHbIX BBIPAKEHUSX TOPKECTBEHHO BBICKA3bIBAJIM CBOM IPETEH-
3UM JIPYT K APYTY ¥ BHOCHIIM 3ajor. VcTten npuHOCHI ¢ co00ii Belllb, IO MOBOAY
KOTOPOH 1€ crop (WK KyCOK 3TOM BElIM), eciu 3T0 OblI0 Bo3MOkHO. Hanpu-
Mep, B CIOpe O 3eMjie MPUHOCH JIM KyCOK JIepHAa W 3aTeM, JepKa B pyKax
vindicta (ocobast nmanouka B opMe KoIibsi), IPOU3HOCUIIN YCTAaHOBJICHHYIO (dpa-
3y, YTBEpKIasi CBOE€ MpaBo Ha Bellb. OTBETUYHUK CO CBOEH CTOPOHBI MPOU3BOIMIT
TE K€ JEHCTBUS. 3aTEM CIIEJOBAJIO OMPEIETICHHUE 3aJI0Ta, CHMBOJIN3UPOBABILETO
MpeAMET ucKa. Belurpasmias cropoHa nojydasia cBOM 3aj0r o0paTHO, a BTOPOi
3aJI0T TMOCTYMaJl B MOJIb3y Ka3Hbl. Ecnu kakas-nmubo M3 CTOPOH OTKa3bIBajaach
BHOCHUTH 3aJI0T, OHAa MPU3HABAJIACH MTpoUrpaBiieil. Bemb nepenaBanach Ha Xpa-
HEHHUE OJIHOM M3 CTOPOH 10 cyna. Bo Bpems BTOpPOro 3Tarma CTOpOHBI U30Mpaiu
HETNOCPEICTBEHHO CY/AbIO U3 TPEX JIUL, KOTOPBII U pa3dupai crop;

— TIOCPEACTBOM MPOCHOBI O Ha3HAUYEHWM CynbH win apoutpa (legis actio
per 1udicis arbitrive postulationem). B 3Tom Buie JIerHCaKIIMOHHOTO TpoIiecca
CyIbsl Ha3HAYAJICS cpa3y Mo TpeOOBaHMIO MCTIA, U 3aJI0T He BHOcHICA. Ha mep-
BOM CTaJuu mpolecca UCTell TOJDKEH ObUT MPOU3HECTH CIEAYIoNue ciaoBa: « 51
YTBEPXKAAl0, YTO Thl MHE 10 TBOEMY TOPKECTBEHHOMY OOCIIAHUIO JOJDKEH... U
s CIIPAIIMBAIO: JAIlh WIHM OcrapuBaeiiby. OTBeTUrK 100 MpU3HaBAI UCK, THO0
IPOU3HOCHII OTPUIIATEIbHBIE CJIOBA. DTOT B MPUMEHSIICS JJIs 3aIIUTHI 00s3a-
TEIbCTB MPU CTHUIYJSIUA HEKOTOPBIX 0053aTENBCTB, BO3HHUKIINX BCICACTBUE
nesnexa uMyIiecTBa (pasaes oo1ieit CoOCTBEHHOCTH, pa3/ies HACIEACTBA);
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— TIOCPEICTBOM HCTPEOOBaHUS, WM MPOIECC «moa ycimoBuem» (legis actio
per condictionem). Jlanubiii uck nosiswics B III-I1 BB. 10 H. 3. U npuMeHsICS
IUIsl TpeOOBAaHUI ONPEIEIEHHON CyMMBI JIEHET WM ONpeAeneHHON Benu. Tpe-
OoBaHME UCTIA 3asIBISUIOCH AHAJTIOTUYHO MPEAbIAYIIEMY BUY JIETUCAKITMIOHHOTO
mpolecca, OTBETHOE BO3paKEHHE OTBETYMKA IMPEAINoyaraio OTCPOYKYy Ha
30 mHel, mocne KOTOpOH CTOPOHBI BCTPEUYAIHCH Y CYAbH YXe JJis BTOPOU cTa-
JMH TIpoliecca pa3dopa Jena, mo CymecTBy.

Crnenyromue aBa BUAA JETUCAKIIMOHHOTO MIPOLIECCa OTHOCATCS K MUCIIOTHU-
TeIbHBIM legis actiones, MOCPEACTBOM KOTOPBIX MPUHYAUTEIHHO YAOBIETBOPSI-
JIUCh UHTEPECHI UCTIA B CBA3U C HECOMHEHHOCTbIO €20 MpPebOBaHUI:

— TocpeacTBOM Hanmokenus pyku (legis actio per manus iniectionem). Ta-
KOH mpoliecc MPUMEHSUICA TOJBKO IO HEKOTOPHIM KOHKPETHO IMPEANHUCAaHHBIM
3aKOHaMU HCKaM U3 00s3aTenbeTB. [IpoBenenue mpoiiecca U BO30yKACHHE ea
B BUJIE «HAJIOKEHUS PYKU» OBLJIO OOYCIIOBJIEHO TEM, YTO MpEIBAPUTEIb, HO CY-
[IIECTBOBAJIA CIeNKa (TIEXHT), KOTOpasi MOPOArIa OTBETCTBEHHOCTh B BHJIE JOJTA.

Cornacno 3akonaMm, XII Tabmuil JOMKHUKY-OTBETUMKY JJIS TOTAIICHUS
70Jira JjaBajack orcpouka B 30 HEN mocie BIHECEHHsI CyI€0HOTO peleHusl Ha
OCHOBAaHUU KaKOT0-JIMOO U3 JIETHCAKIIMOHHBIX MPOLIECCOB. 3aTeM MPEIOCTaBIIsA-
JUCh JOTNOJIHUTENbHBIE 60 JHEH CBOEro pojaa «BPEMEHHO O0SI3aHHOTO COCTOS-
HUS» TIOJI JOMAIIHUM apectoM y kpeautopa. [Ipudem 3akonamu XII Tabmmil
JlaXKe OMUCHIBAJIOCh, KAKUM MMEHHO MUTAHUEM KPEIUTOp JOJKEH ObLI obecre-
YUBaTh JOJDKHHMKA B IIEPUOJ JOMAIIHEro apecta. B Teuenue stux 60 nHelt kpe-
IUTOP TPWKIBI MPUBOAWI JODKHHUKA K MarucTpary, 4ToObl JKearovii 3aria-
TUTh 3a JOJDKHHUKA O00BsIBUI ce0si. Ecnu HUKTO M3 Apy3eil Wi poACTBEHHUKOB
JOJHKHUKA HE MOT WU HE TMPOSIBIISUI KEJIaHWsl BO3BPATUTH JIONT, TO UCTEI] MOT
MpoJIaTh OTBETYMKA B paOCTBO 3a npeaensl Puma (trans Tiberium — 3a npezesnsl
Tubpa) wm naxe youTs €ro.

[Toznuee no 3akony Ilerenus (lex Poetelia) qomkHUKY cTano pa3pemarbes
oTpabaThiBaTh CBOM 10Jr. OCOOEHHOCTHIO TOTO BU/Ia IpoIecca ObLIIO TO, YTO caM
OTBETYMK HE MOT OCIIApUBATH JIOJIT, B €r0 3aIUTY MOT BBICTYIIHTh POJACTBEHHHUK
WJIM TIATPOH OTBeTuYWKa (vindex), KOTOpble MOTJIM BO3OYAUTH CyneOHOe pa30u-
paTenbCTBO IS BBIACHEHWS OCHOBAaHWH MoJira. DTUM OHHM NMPHUHUMAIU OTBET-
CTBEHHOCTb Ha ce0sl, MpUYEeM MpPU BBIICHEHUH HEOCHOBATEIBHOCTH MX BMeEIla-
TEJIbCTBA OHM MTPHUCYKIATUCH K BBITIJIATE J0JITa B IBOWHOM pa3Mepe —10CPEICTBOM
KEPTBBI WM TTOCPEICTBOM 3axBata 3ajora (legis actio per pignores capriorem).
B cnydae HemnaTeka 3a mepelaHHYIO BEIb MCTEIl, MMPOU3HOCS OIpeIeTICHHbIE
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TOPKECTBEHHBIE CJIOBA, CAMOYMpPaBHO 3alupay Bemu oO0patHo (MO0 HHYIO
Belllb, TPUHAJICKABIIYIO JODKHUKY B KauecTBE 3aj0ra) CAeNlaTh 3TO MOYKHO
OBLJIO TOJIBKO B TIPA3qHUYHBINA JAcHB. [locie ayromue nmpeTeH3un U Cy0ToOBOpe-
HUE TPOXOJIUIIO MOPSAKOM, CXOAHBIM legis actio sacramento. C TeyeHueM Bpe-
MEHHU JIETUCAKITMOHHBIH Mpoiiecc ObLT cMEeHEH (GOPMYIIIPHBIM.

®opmyasipabiii mpouecc. C pa3BUTHEM NPETOPCKOTO IMpaBa Ha CMEHY
CIIO)KHOMY W apXauyHOMY JIETMCAKIIHOHHOMY IPOIIECCY MPUXOAUT (OopMyJIsip-
HBIM Tpoliecc. DTOT BUJ TMpollecca YTBEPAWICS CO BTOPOH IOJOBUHBI
Il B. 10 H. 5. mocie MpUHATHUS creruanbHoro 3akoHa (lex aebutio). B dopmy-
JISIPHOM TIPOIIECCE 3HAYUTEIBHO MOBBICHIIACH POJIb IPETOPA, KOTOPHIN MepecTal
OBITh MACCHBHBIM YYaCTHUKOM CaKpPaMEHTAJIBHBIX OOPSIOB, COBEPIIABIINXCS
CTOPOHAaMU IpH JETUCAKLIMOHHOM Ipolecce. Bo3pocio 3HaueHue nepBoit cra-
MU CYJONPOU3BOJCTBA (in iure), T. K. UMEHHO 3/]I€Ch YCTaHABIIMBAJIACh IOPUIU-
Yyeckasi CyThb CIopa.

Ona HaxoauJIa CBOE BBIPAXKEHHE B 3aKIIIOUEHUHU ((popMyIie) mpeTopa, B KO-
TOPOM TPHUCSIKHOMY CYJIb€ YKa3bIBaJIOCh, KaK CIIEyeT peliaTh JaHHOE JEJO.
[TocTeneHHO TMPETOPHl HAYMHAIOT COCTABISATH HOBBIE (DOPMYIIBI MCKOB, OTXOMS
OT CTapbIX 3aKOHOB U 0ObIYAEB, PYKOBOJICTBYSICh IIPU ATOM TPeOOBaHUSIMU TOP-
rOBOT0 000pOTa U HEOOXOAMMOCTBIO YKPEIJICHUS YacTHON coOcTBeHHOCTH. Co-
3/1aBas HOBbIE (DOPMYJIBI M MCKH, IIPETOP MOCPEICTBOM CBOETO 3AUKTA CIIOCO0-
CTBOBAJI Pa3BUTHUIO CAMOTO CO/ICP KaHUS YACTHOTO TIPaBa.

[IpeTop He 3acTaBisieT TeMepb TSKYIIMXCS BBIMOJIHATH TPEOOBABIIMECS
MIPH JICTUCAKIIMOHHOM TIpoiiecce POpMabHOCTH, a Aa€T B PYKOBOJACTBO CYAbC
(dopMyiy, KOTOPOH TOT JOJKEH JEp JKaThCS MPU PACCMOTPEHUU IO CYLIECTBY
nckoBoro tpeboBanus. [lo cBoeil cTpykType naHHas (GopMyra cocTosia U3 He-
KOTOPBIX OCHOBHBIX HacTel (Partes formulae):

— HaspiBaHuEe (nominatio). B 3Tol yacTu mpeTop Ha3HadaeT TO WU WHOE
JIULIO TMOCPEAHUKOM (CYIIbE) ISl paCCMOTPEHMUS MO CYIIECTBY UCKOBOTO TpeOo-
Banus. Hanpumep, «Cyapeit o 1aHHOMY ey mycTh OyeT OKTaBuiiy;

— TOKa3blBaHME, onucanue (demonstratio). M3maraercs rumnoresa wim co-
CTaB Jieyia. JTa 4acTh OTKPBIBAECTCS CIOBOM «IOCKOJIBKY» (quod). Hampumep,
«ITockonbKy ucTel mpoaan pada OTBETUHKY. ..»;

— Hamepenwue (intentio). Camasi cymecTBeHHas 4actb Gpopmyinbl. OHa n3na-
raeT I0pUANYECKOE COEpPIKaHNe CTIIopa MEXIy CTOPOHAMH, KOTOPBIA TOIIEKHUT
Pa3peIICHUIO CYJbEN. 3/1eCh peub UAET O NPUTs 3aHUU KucTia. OHA OTKPBIBAETCS
CJIOBAaMU: «ECJIH BBIAC HUTCH (S1 paret)...»;
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— npucyxaenue (adiudicatio) — «IIpucyau, CKOJIBKO CIEIyeT U KOMY Clie-
TyeT»;

— ocyxaenue (condemnatio). Cyape mpeiaraeTcs «OCyIuThby WU OMPaB-
nath otBeTunka. «Cynbs, npucyan Hymepus Heruaust (NN) Ay Areputo (AA)
YIUIATUTB ECSTH ThICAY cectepunid. Ecim ke nonra 3a Hymepuem Hernnuem ne
OKaXkeTcsi, To ompasaai». [log ABmom ArepueM (AA) MOHUMAETCS MOJIEIBHOE
o0o3HaueHue uctia, a nog Hymepuem Hernnuem (NN) — oTBeTumKA.

Bo3nukaer Bompoc, Kakoe OTHOIIEHHE MMeTia MpeTopekast popMyia K cTa-
pomy IMBIIIBHOMY TipaBy (ius civile)? Omuau u3 GopMyn ObUTH COCTaBIICHBI HA
OCHOBaHMUM LMBHUJILHOTO TIpaBa (in ius conceptae), a Apyrue 0OOCHOBBIBAIM HC-
KOBOE TpeOOBaHME COBOKYMHOCTBHIO YKa3aHHBIX mpeTopoM (akToB (in factum
conceptae). Hekoropeie mperopckue ¢opMyibl coaepxanu uxmuto. [Ipetop
MOPOM MpENUCHIBAJ CyAb€ B UHTCHIIMU JIEUCTBOBATH TAK, KaK €CJIM Obl KaKoil-
160 (pakT, He UMEBIINNA MeCTa B JICHCTBUTEIIBHOCTH, OB HATUIIO WK, HA000-
pOT, KaK eciu Obl IeUCTBUTENIbHBIN (DaKT HE UMEIl MECTA.

JKCTPpaopAHHAPHBI npouecc. PopMyIspHBIA NPOLECC, CYIIECTBOBAB-
M B TIEPUOJ PECIYOIMKH, KaKOe-TO BPEMS MPOIECPKAICI U B TIEPUOJ UMIIE-
pUM, HO OH IOCTENIEHHO BBITHCHUJICS HOBOM (hOpMOH mpoliecca — 3KCTpaopau-
HapHBIM. OTIMYUTENBHBIC YEPTHI 3TOTO MpoIecca TaKOBBL. B kauecTBe mpejacTa-
BUTEJISI TOCYIAPCTBEHHON BJIACTH TENEPh BHICTYIAET HE BHIOOPHBIA MPETOp, a
Ha3HAYECHHbIM UMIEPATOPCKUN YMHOBHHK. Jlena pemarorcs B HEOOBIYHOM JIJISt
IIPeIIeCTBOBABIIETO Mepuoa nopsaka (extra ordinem), T. €. YNHOBHUK, HA30-
BEM €ro Cy/IeOHBIM MarucTpaToM, pacCMaTPHUBAET BCE JIEJI0 OT Haydaja 0 KOHIa
Y TIOCTAHOBJISIET PUTOBOP caM, 0e3 mepeaauu ero cyabe. [IByx craauii mponec-
ca (in iure u in iudicio) 34ech y>Ke€ HET. DTO OAHOCTAAUNHBII, YAHOBHUYUH MIPO-
ecc.

VYkazom Jluokiernmana 294 r. mpeanuchIBaioCh, 4TOOBI MPAaBUTEIU IIPO-
BUHILIMM, Mpe3echl (praeses), pa3oupanu Aena B moiaHoM oobeMe. Ecim xe noyve-
MY-TTHOO TIPE3eChl MOpyYaal PAaCCMOTPEHHE Jieia CYAbsM, TO OHU 00sI3aHbI ObI-
JIM OTIATH-TAKU 3a OJIMH pa3 M paccieoBaTh €0, U PEIIUTh €ro OKOHYATEIBHHO.
Ha cyneGHoe perieHne, BHIHECEHHOE HUKECTOSAIINMM YHHOBHUKOM, JIOMYCKAeTCs
obOxanoBanue (appellatio) BeiiecTosAIeMy YMHOBHUKY. TO €CTh mpoliecc mpo-
XOJIUT B HECKOJIBKUX WHCTAHITUSX.

Maructpatsl, T. €. o0jJagaBUIME BBICHIEH BJIACThIO (Imperium) KOHCYJIBI,
MIPETOPHI UMEJM MPABO OPTaHU30BBIBATH PA30OMPATEIHCTBO MPUCSHKHBIX CYICH,
pemaroumx J1ea0 Mo CyHIECTBY AJIA KaXJA0ro OTAENbHOro cropa. Takoe mpaBo
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MMEHOBaJIOCh topucaukiuei (iurisdictio). JIroOo# B3pOCTbIA pUMCKUH TpaXKaa-
HUH MOT OBITh CyJbeH MO rpakaaHckum criopam. Cynbsi, €CIM OH JEMCTBOBAI
onuH (unus iudex), Ha3HayYaJICs MPETOPOM MHIUBUIYATBHO JUIS Ka)XJOTO Jena.
Takoro cyablo, KOTOpbIH MOI pemaTh Jejla MO CBOOOJHOMY YCMOTPEHUIO
(arbitrium), HazeiBasI apouTpOM (arbiter). Yare Bcero k apouTpaxy mpuderaim
B T€X CIOpax, KOrja pedb IUIa O MPOU3BOJCTBE OIEHOK, YCTAHOBKE MEXH, pas-
nene. Horna pa3OuparenscTBO el ObUIO KOJUIeTHANbHBIM. B 3TOM citydae cy-
IbSIMA CTAHOBUJIUCH JIUIA, BHECEHHBIE B OCOObIE CIUCKH JIMOO U3 YUCJa CeHa-
TOPOB, TNOO U3 YKCIIa BCAHUKOB.

Hoacynnocts. Bee nena Mexy rpaxaaHaMu MOTJIM pa30UpaThCs TOJIBKO
TOPOJICKHMH MaructparamMu PuMa uiau TOro Topojia, B KOTOPOM JIMIIO HMEIIO
IpaBO TPaXJaHCTBA — B ATOM CiIydae ymoTpeoOssuica TepMuH «forum originis»
(TTOACYTHOCTD TI0 MPOUCXOKIACHUIO). Eciam muio nuMeno cBoe MECTOXHUTEIbCTBO,
TO ToBOpmM 0 «forum domiciliumy (MOACYTHOCTH 1O MecTONpPeObIBaHUI0). TOT
PUMCKHI Tpa)kIaHWH, KOTOPHIN TPOXKUBAI B MPOBHHIIMK, UMEJ TPABO TPeOO-
BaTh, YTOOBI €ro Crop ObLI MEPEHECEeH Ha PACCMOTPEHUE TOPOJICKOTO MarucTpa-
ta Puma. I'oBopuiu tak: «Pum — Hamie o6miee OreuectBo». OHAKO OTBETUUK,
CBUJIETENb, ApOUTP, Cybs, BpeMEHHO MpeObIBaBive B Pume, nmenu npaso mpo-
CHUTH O TIEpEHOCE MPOolIecca Ha MECTO UX JKUTEIHCTBA.

Bonpocsl 17151 CaMOKOHTPOJIS

I. Yto 03HAYAIOT TEPMHUHBI «MAaTEPUAIBHOE MPABO» U «IIPOLECCYaTbHOE
IIpaBo»?

2. Kaxkue 3HaueHus BKITI0UYaIo B ce0s MmoHsTHE actio?

3. UYewm caMo3amura OTJIAYAECTCSA OT CAaMOYyNpaBCcTBa?

4. Kaxkue nBe ctaguu BKIItOYaI OpAUHAPHBIN Cy1eOHbIN Tporiecc?

5. Kakue BuabI OpAuHApHOTO MpoIecca NPUMEHSUTUCH B Pume?

6. Kakue uzBecTHbl ()OPMBI U OCHOBHBIE YEPTHI JICTUCAKIIMOHHOTO MPO-

7. KaxoBbl NpuYuHBI U BpeMsl BBeAEHUS (HOPMYIISIPHOTO mponecca?

8. KakoBbI 1opuandeckas npupojia u cojepkanue GopMyibl?

9. B dem coctouT 3HaueHue GOPMYIISIPHOTO Mpoliecca AJid pa3BUTUSL PUM-
CKOro npasa?

10. Kakue BUIbI UCKOB OBLIIM U3BECTHBI PUMCKOMY TpaBy?

11. UeM oTnM4aIINCh «3aKOHHBIE CPOKH» OT «CPOKA UCKOBOW TABHOCTH»?
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2.2. Buabl 1 cpecTBA NMPETOPCKOH 3aIIUTHI

IonsTne ucka. Chepy cBoOObI UK BIACTH JIUIl — CYOBEKTOB MpaBa, UX
BO3MOKHOCTh YOBJIETBOPSITH CBOM TIOTPEOHOCTH W HWHTEPECHI OIMPEACIISLIO
cyObekTrBHOE TIpaBo. OIHAKO B JKU3HU, pealiu3ys CBOE MPaBO, CYOBEKTHI YaCTO
CTAJIKUBAJIUCh C YIIEMJICHHEM TIpaB U cBoOox. braromaps 3ToMy Ha mpakTHKe
BaXHO OBUIO YCTaHOBHUTH, UMEET JIU CYOBEKT IpaBa BO3MOXHOCTh CYJIECOHBIM
yTeM JOOUTHCS OCYLIECTBIEHUS CBOEro mpasa. [1o moBomy 3T0il BO3MOKHOCTH
PUMCKHE IOPUCTHI TOBOPWIIM TaK: €CTh JIM Y JAHHOTO Jinia uck? Jlume B ciayya-
SIX, KOTJ]a TOCYITapCTBEHHBIN OpPTaH MpeaycMaTpUBail BO3MOKHOCTh MPEIbSIBIIC-
HUS UCKa, TOBOPWJIM O TIpaBe, 3alllMIlaeMOM rocy1apcTBOM. B 3ToM cmbiciie ro-
BOPIJIH O TOM, YTO PUMCKOE YaCTHOE MPaBO €CTh CUCTEMa UCKOB.

Hck (actio) — mpaBo JuIla OCYIIECTBIATh MpUHAAIeKAIIee eMy TpeOoBa-
Hue. Vcku ckiagplBaiiCh B TIpoliecce pa3BUTHS (DOPMYIISIPHOTO IMpoIecca B
pamMkax pazpabarbiBaeMbix popmyil. [locnennue He ocTaBaaIuCh HEM3MEHHBIMU.
[IpeTopckue 3aUKTHI BBOAWIM HOBBIE (hOPMYIIBI, U3MECHSUIA WMEIOIIHECS, pac-
IPOCTpaHsUIM UCKU Ha Oojee MHUPOKUM Kpyr ciaydaeB. C TEYEHHUEM BpEMEHU
BBIPa0ATHIBATIUCH TUITUIHBIC (DOPMYJITBI JIJIST OT/ICTBHBIX KATETOPHUHA HCKOB.

Buabl uckos. [1o TuyHOCTH OTBETYMKA UCKH JIETUIINCH Ha:

— BEIIHbIC UCKU (actiones in rem);

— JUYHBIC UCKHU (actiones in personam).

Bemnblid uck HampaBJieH HA MPU3HAHHUE MPAaBa B OTHOIIEHWUU OMPENECIICH-
HOM BelM (HarpumMep, UICK COOCTBEHHHMKA 00 MCTPeOOBaHUHU €ro BEIU OT JINIIA,
y KOTOPOTO 3Ta BEIIb HAXOJUTCS); OTBETYUKOM TIO0 TAKOMY HCKY MOXKET OBITh
mo00€e JIMI0, HapylIarollee MpaBo MCTIA, KOO HApYIIUTEIEM MpaBa Ha BEIIb
MOET 0Ka3aThCs TPEThE JIUIIO.

JIndHbIe UCKY HAMPABIICHBI HA BHITIOJIHEHUE 00513aT€ILCTBA OMPEICICHHBIM
JTOJDKHUKOM (Hampumep, TpeboBaHue TuiaTeka nonra). O0si3aTenbCTBO BCeraa
IpearnoaraeT OJJHOTO WU HECKOIBKUX OMPEEICHHBIX JOHKHUKOB; TOJIBKO OHU
MOTYT HapyIIUTh MPAaBO MCTIA U TOJHKO MPOTHUB HUX M JaBajCs JTUYHBIA HCK.
WNHorna oTBETUHK MO JTUYHOMY UCKY OMPEEISIICS HE MPSAMO, a C TIOMOIIBIO Ka-
KOT'O-TO TIOCPECTBYIOIIETO IMPU3HAKA; HAIIPUMEP, UCK U3 CIICITKH, COBEPIIICHHOM
MO/1 BIUSTHUEM TPUHYXIACHUS, TaBAJICS HE TOJIHKO MPOTHUB TOTO JIUIA, KOTOPOE
NPUHYXKJAI0, HO TaK)Ke W TPOTHUB BCSIKOTO, KTO IMOJYYHJ YTO-TMOO OT TaKOM
caenku. Takue UCKU Ha3BIBAIUCH «ITOJOOHBIE BEIIHBIM HCKam» (actiones in rem
scriptae).
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[To 06beMy U LIeTH uMyujecmeenHvle UCKU OeNUIUCL HA MPU 2PYNNbL:

1) ucku s BOCCTAHOBJICHHUS! HAPYUIEHHOTO COCTOSIHUS MMYIIECTBEHHBIX
mpaB (actiones rei persecutoriae); 37e€Ch HCTEI] TPEOOBAT TOJBKO YTPAUYCHHYIO
BElb WM MHYIO IIEHHOCTbh, IO CTYMHUBIIYIO K OTBETYUKY; HAMpPUMEpP, UCK COO-
CTBEHHHKaA 00 uctpedboBannu Bemy (rei vindicatio);

2) mTpadHble HCKH, NENbI0 KOTOPBHIX SBJSJIOCH HaKa3aHUWE OTBETUMKA
(actiones poenales). IlpenMeToM WX CIYXWIH: a) MPEKIAE BCEro B3BICKAHUE
yacTHOro mTpada u 6) HHOTJa BO3MENICHHE YOBITKOB, HO B OTIUYHE OT MPEIb-
AYUIET0 UCKa MOCPECTBOM JIaHHOTO MCKa MOKHO OBLIO UCTPEOOBaTh HE TOJIBKO
TO, YTO OTHSITO WJIM MOJIYYEHO, HO U BO3MEIIEHUE TaKOro yiepda, KoToOpoMy Ha
CTOpPOHE OTBETUMKA HE COOTBETCTBOBAJO Kakoe-mubo oboramienue. Hampumep,
UCK MPOTHB JIUIIA, KOTOPOEe OOMAHOM MPUYUHUIO YOBITKH, XOTS U HEe 000oraTu-
J0ock OoT 3Toro (actio doli);

3) UCKH, OCYIICCTBIISIONIME U BO3MEIICHUE YOBITKOB, U HaKa3aHUE OTBET-
yuka (actio mixtae), Hanpumep, Uck no a”anoruu (actio legis Aquiliae): 3a mo-
BPEXKJICHHE BEIICH B3BICKMBAIACh HE MX CTOMMOCTbH, a BBICIIAS 1I€HA, KOTOPYIO
OHU UMEJH B TEYCHHE MOCIICHETO r0/1a WA MECSIIa.

JIndHble WCKU, HAMPaBIICHHBIE HA MOJyYEHUE BElIeH (JeHEeT, IPYyTrux 3ame-
HUMBIX BEILEW) WM COBEPIICHUE NEUCTBUM, HA3BIBAIOTCS MPSMBIMU HCKAMU
(condictiones). JInunoe TpeboBaHME B PUMCKOM TIPaBE pacCMaTpUBAETCA C TOY-
KM 3peHHs KpeAuTopa Kak TpeOoBaHuE NMpHuHaaiexamiero emy nonra (debitum)
WM O00S3aHHOCTH JOJDKHMKA 4YTO-THOO J1arth wiau cuenate (dare, facere,
oportere). CyllecTBOBaIM M HMHBIE HCKH, Hampumep, MyoOinyHble (actio nes
populares), npeabIBISBIINECS JTIOOOMY TPaKJaHUHY, «KTO YTO-TMOO MOCTaBHII
WJIM TIOJIBECHJI TaK, YTO OHO MOXET ymacTh Ha ynuity». [lo o6pasity yxe cyiie-
CTBYIOIIIETO ¥ TIPUHSITOTO B MPAKTHKE MCKA CO37aBajICsl aHAJIOTHYHBIN €My HCK,
TOT/Ia TEePBOHAYANILHBIA MCK Ha3bIBaJica actio directa, a mpoW3BOJHBIN — actio
utilis; HampuMep, UCK O MPUUMHEHUH ylepOa, HEe MPEAYCMOTPEHHOIO 3aKOHOM
AxBunusi, Ha3bIBascs actio legis Aquiliae utilis.

DuUKTUBHBIMU HCKaMH — actiones ficticiae — Ha3bIBAIUCh Takue, (HOPMYIIbI
KOTOPBIX COAEpXKaT PUKIINIO, T. €. YKa3aHUE CYJbe MPUCOSIUHUTH K HATUYHBIM
(dakTam onpeeaeHHbI HECYIIECTBYIOMUMA (DaKT WM YCTPAHUTh U3 HUX KAKOM-
60 ¢akT, a BeCh Cly4yall pa3pemuTh Mo o0pasily APYroro OMpeeIeHHOTO
ciydas. Tak, KTo TpuoOpen 4YyKyl IBIKUMYIO Bellb JOOPOCOBECTHO MpPH
OTIPEICTICHHBIX YCIOBHSIX, MPUOOpPETAET €€ 10 IUMBUIILHOMY TPaBy MO JIaBHOCTU
B TCUCHHE TOJa U MOXKET 3aTE€M OCYIIECTBIIATh CBOE MPABO MPOTHUB MPEIKHETO
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coOcTBeHHUKa. [IpoTHB MeHee ympaBOMOUYEHHOTO JIMIIA MPETOp 3aIIMIIAET Ta-
KOTro mpuooOpeTaress ee 10 UCTEYSHHUS TOJI0BOTO CPOKa IyTeM MpeaIucaHus
cyape OOCYyIUTh JEN0 TakK, KaK eciM Obl MCTEIl YK€ BIIAJIeNl B TEUEHHUE Troja
(si anno possedisset).

Hepenko cynpe nmpeAanuchiBaIoch BEBIHOCUTh 0CO00€ peIleHue, eCil OH He
OOUJICS OT OTBETYMKA BBIJAYM WJIM TpPEIbsBICHUA mpenMera crnopa. Oobem
BO3MEIICHHSI CY/bsi MOXKET OMNPEICIUTh MO0 CBOEMY YCMOTpeHwmio (arbitrium),
UCXOJIl U3 MPUHIUIA «JI00p0o U crpaBeiuBocTh» (bonum et aequum). Mcku
TaKoro poja B npase KOcTuHMaHa Ha3bIBalOTCA apOUTPAKHBIMH.

CpeacrBa nperopckoii 3amuTbl. KpoMe HCKOBOM 3alIUTHI CYIIECTBOBAIH
Tak)ke 0coObIe CIIOCOOBI 3alUTHl HAPYIIEHHOTO MpaBa — CPEJICTBA MPETOPCKON
3amUThl HcKa. Ee OCHOBHBIMU CIIOCOOaMU SIBIISLITUCK:

1. UHTepauKT — mpuKa3 MpeTopa O MPEeKpAICHUH KaKUX-IM00 AEHCTBUH,
HapylIalolux TpaBa TpaxiaH. M3maBamuck mnpeTtopaMu MO OMNpeeICHHBIM
TPaXTaHCKUM JeJlaM Ha CTaJuH PacclelOBaHUs Jela, Jalle BCEro Mo MOBOIY
mrpadoB unu 3anora. MTHTEpAUKT TOKEH ObUT UCTIOMHATHCS HE3aMeIIUTEIbHO.

MOo’KHO MepeUUCITUTh CIEAYIOUTUE GUObI UHMEPOUKIMOB:

— TIPOCTOM MHTEPAUKT (simplicia) — OpUT OOpaIlleH TOIBKO K OJHOU U3 CTO-
POH;

— nByctopoHHuit UHTepAUKT (duplicia) — oOpaiancs kK 00erM CTOpOHaM;

— 3ampeTUTENbHBIN UHTEPAUKT (prohibitoria) — 3ampernian onpeaeaeHHbIe
JICUCTBUA U TOBEJICHNE (HampuMep, 3anpeT HapyliaTh Ybe-In0o BiageHue (vim
fieri veto));

— BOCCTaHOBHUTEJIbHBIA MHTEPAUKT (restitutoria) — mpuka3 0 BOCCTAHOBJIE-
HUU Pa3pymIEHHOTO MyOJIUYHOTO CTPOSHUS HIIM BO3BpATe JUILY €ro Belly;

— TIpenbsBUTENbHBIA WMHTEepAUKT (exhibitoria) — TpeOyroT mnpeacTaBUTh
OTIpe/IeNIEHHOE JIUII0 HEMEAJIEHHO, TaK, YTOObI MPETOpP 3TO BUAEI.

2. Pecturynus (restitutio in integrum) — 3T0 BO3BpaT B MEPBOHAYAIBHOE TIO
noxxeHue. Takoil croco0 MpUMEHSUICS MPETOPOM, €CIIM HOPMBbI OOIIEero mpasa
MPUMEHHUTH OBLJI0O HEBO3MOXKHO WMITM €CIIA MPETOP CUMTAN, YTO UX MPUMEHEHHE
Oynet HecnpaBenauBbIM. OCHOBAHHMSIMU PECTUTYIMHN OBLINA: HECOBEPIIICHHOJIE-
THE OJTHOM M3 CTOPOH, BPEMEHHOE OTCYTCTBHE OJJHOU M3 CTOPOH (OBLI B IJICHY),
COBEpIICHHE CICNKH MOJ] YIPO30H, T. €. T€ OCHOBaHMsI, KOTOPbIE XOTS U HE ObLIN
yKa3aHbl CTapblM TPaBOM CpPEAW OCHOBAHWM [JISI PAaCTOPKEHHS CIEJIKH,
HO SIBJISUTUCH JOCTaTOYHBIMU IMOBOJAMU U IPUYUHAMH JIJISI TOTO, YTOOBI 9TO CHe-
JaTh.
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JIJist IpUMEHEHUsT PECTUTYITUN HEOOXOUMO OBLIO HAIMYNE TPEX yCIIOBUIA:
NPUYUHEHHOTO yiep0ba, OJHOTO W3 BBIINICTICPEYHCICHHBIX OCHOBAaHUM, CBOe-
BPEMEHHOCTH MIPOIIEHUS O PECTUTYITNH;

3. Crunynsuus (stipulationes praetoriae) — oOelianue Jiviia B IpUCYTCTBUH
mpeTopa CAeNaTh 4YTO-TMOO0 (HampuMmep, JaTh MPaBO COOCTBEHHOCTH). Takue
oOerIanusi, SIBJISIOIINECS MO0 CYTH BepOAIbHBIM JOTOBOPOM, 3aKIIFOUAIHCh CTO-
POHAMHU TIO YKa3aHUIO Maructpara. Buapl cTumysmmmn:

— peryaupoBaHHE TMPAaBUIBLHOIO MpoBeacHUs cropa (stipulationes
jiudiciales);

— BHecyJieOHbIe cTummyssinum (stipulationes cautionales);

— o0ecrieueHune mporeccy OecpensITCTBEHHOTO MpoBeaAcHU (stipulationes
comunes);

4. Beeaenue Bo BiajeHue (missiones in possessionem) IpUMEHSIIOCh B KC-
Kax MO HACJIEJICTBEHHOMY TpaBy. [IpeTop «BBOAMII HAacIeIHUKA BO BIIAJICHUEY,
T. €. JaKTUYECKU OOBSBIISLT €r0 HACIETHUKOM.

Bonpocsl 17151 CaMOKOHTPOJIS

1. Yro takoe rpaxmaHckuii mporecc? HazoBute (hopmbl rpakmaaHcKoro
Ipo1ecca.
2. Uro Takoe «popmymnan?
Ha3oBuTte cpencTBa npeTopcKoi 3aluThl HAPYIIEHHOTO MIPaBa.
UTo Takoe UHTEPAUKT?
KakoBo gerictBue nnrepaukra’?
Kem u KoMy BbI1aBaIICh UHTEPAUKTHI?
HazoBuTe 0CHOBHBIC BU/IbI UHTEPIUKTOB.

HazoBute BHUABI IIPOHCCCYAJIBHOT'O ITPCACTABUTCIILCTBA.

XN, Ww

KTt0 MoT OBITH MpoOIIECCyaNbHBIM TIPEACTaBUTENIEM?

2.3. UckoBasi JaBHOCTL U 0TKA3 B HCKE

IlonsiTHE W KaTeropuM HCKOBOM JAaBHOCTH. lICkoBas JaBHOCTH
(praescriptio) — 9TO YCTAHOBJICHHBIM CPOK, B TE€UEHHE KOTOPOTO JIUIIO MOXKET
00paTUTHCSI C UCKOM O 3alUTe CBOETO HapyUIEHHOro mnpara. Pumckoe mpaBo He
BbIPA0OTANIO CIEIUATILHBIX YCIOBUHM, OTPAHUYMBAIOIINX M0 BPEMEHU MPABO HA
3asBJICHHE WMCKOBBIX TpeOOBaHUU. B KilaccMueckoM mpaBe CYIIECTBOBAIU OCO-
ObIe CPOKHU IS ONPEACIICHHBIX CHCIIOK, HO OHHM HE SBJISJINCh MCKOBOM JIaBHO-
CThIO, A JINIIb CPOKaAMHU, B TEUEHUE KOTOPBIX TO WJIM MHOE MPABO JICHCTBOBAJIO
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(Hanmpumep, MOPYUYUTETHLCTBO NIEUCTBYET JBa rojaa W T.1.). Takum oOpa3om, B
KJIACCUYECKOM PUMCKOM IMpaBe BCE UCKU CUYUTAIHUCH KaK Obl MOCTOSSHHBIMU U HE
MMEBIIIMMH OTpaHUYEHUN TI0 BpeMeHH (actiones perpetuae).

[Tpu FOctunuane (B V B. H. 3.) OblIa BBEJIeHA UCKOBAsi TABHOCTh B KJIACCH-
YECKOM MOHMMAHHUU 3TOTO TepMUHA. [[7151 BCeX JTUYHBIX UCKOB U MUCKOB Ha BEIIH
OHa OblJIa OJIMHAKOBOW M yCTaHaBJIMBaNach Ha Cpok 30 JeT (B UCKIIIOUUTENbHBIX
Clly4asx 3aKOHOJATEIbCTBO UMIIEPATOPOB YCTAHABIMBAJIO 1aBHOCTH B 40 JieT).

Tedenne MCKOBOW JAaBHOCTH HAYMHAJIOCh C MOMEHTa BO3HUKHOBEHHMS OC-
HOBaHUS ISl IPETEH3UMU:

— JUI1 MCKOB IO TMpaBaM Ha BEIM — C MOMEHTa HapyIleHHus IpaBa coO-
CTBEHHOCTH;

— 10 00s3aTeNbcTBAaM HE COBEPIIATh KAaKOro-IMOO JEHCTBUSI ¢ MOMEHTA
HapyIIeHUsI 3TOro 00s13aTeNIbCTBA U COBEPIICHUS JACHCTBUS, HECMOTPsL Ha 00e-
HIaHUE,;

— 10 00s3aTEILCTBAM COBEPIUINTH KaKOe-IH00 JIEMCTBUE — C MOMEHTa BO3-
HUKHOBEHHS BO3MOKHOCTH TPeOOBATh COBEPIINTH 00CIIaHHOE HE3aMETUTEIILHO.

TedyeHne UCKOBOM JAaBHOCTH MOIJIO OBITh MMPUOCTAHOBIICHO MO YBAXUTEIb-
HBIM MIpUYMHAM (HECOBEPILICHHOJIETHHUE JUIa U JIp.). Eciin ocHOBaHMs ISl TIpU-
OCTaHOBJICHUS CPOKa YCTPAHSIUCh, TO TE€UCHHE MCKOBOM JaBHOCTU BO300OHOB-
JISIIOCH.

Bubl nckoBOM JaBHOCTU B OTHOIIEHUU CIIOKHBIX UCKOB:

— TIOJTHAs — TOTaIajgoch Bce TpeOoBaHME B 1esIoM (praescriptio totalis);

— YacTUYHas, KOTrJa CUUTAIOCh MOTAIlIeHHBIM, HAaMpUMEp, MpaBo Tpebo-
BaTh MTPa(HON CAHKIIMKU 332 HEUCIIOJHEHHE, HO COXPaHSJIOCh MPaBO TPeOOBAThH
WCTIOJTHEHUsI (BO3BpaTa BEIIU U T. ]11.).

[Toramienne HCKOBOM TaBHOCTH MUMEJTIO MECTO TOTJA, KOTJa B TEYEHHUE CPO-
Ka ee JEHUCTBUS JIMLO, MPABO KOTOPOTO HAPYUIEHO, HE MBITAIIOCH BOCIOJIB30-
BaTbCA MPaBOM MPEAbSIBUTh UCK K BUHOBHOMY (00s3aHHOMY) suiy. IIpuocta-
HOBJICHHE MCKOBOM JaBHOCTH MMEJIO MECTO, KOT/a JIUIO B CHIYy KaKUX-JIHOO
MPENATCTBUNA HE MOTJIO MPEIbIBUTH UCK. TaKUMH MPENSTCTBUSIMU MOTJIH OBITh:

— IOpUJINYECKUE MPEMSATCTBHS, MEIIABIIME MPEIbIBICHUIO UCKA (HAIpH-
Mep, HaCJIeHUK UCTIPAIIMBaJI CPOK HA COCTaBJICHUE UHBEHTAPs HACJIE/ICTBA);

— HECOBEPIICHHOJIETUE YIIPABOMOYEHHOTO JIUIIA.

— TsDKeJas 00JIe3Hb YITPABOMOYEHHOTO JIMIIA UJIM HaX0XKICHHUE €ro B IIJICHY;

— OTCYTCTBHE OTBETYHMKA, TPOTUB KOTOPOTO JIOJDKEH OBITh MPEIBBICH UCK
U JIp.
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YcTpanenue MpensiTCTBUIA, MEIIABIINX JUIYY NPEAbSIBUTh UCK, BOZOOHOB-
JISI10 TEUEHUE UCKOBOM AaBHOCTH. [Ipu 3TOM ocTaroimascs 4actb Cpoka YIUIHHS-
Jach Ha BpeMs mpuocTaHoBieHus. [IpeppiBaHre MCKOBOI TaBHOCTH MMEIO Me-
CTO, €clii 00sI3aHHOE JIMIIO MPU3HABAIO MPABO YNPABOMOYEHHOTO JIHIIA JIUOO
YIPaBOMOUYEHHOE JINIIO COBEPIIANO JEHCTBUS, CBUACTEIBCTBYIOIINE O CTPEMIIE-
HUU OCYUIECTBUTH CBOE MpaBo. CUUTANOCh, YTO OOSI3aHHOE JIUIIO NPUZHABANO
npasa ynpagomMoyeHHo20 IUYa 6 C1e0yIouux CLyyasix:

— BBIIUIATHI IPOILIEHTOB MO 0053aTENLCTRY;

— YaCTUYHOH BBIMLJIATHI JI0JITa;

— 00pallleHHs K UCTITY ¢ TPOChOOM 00 OTCPOUKE J10ITa.

JlericTBUEM yIPaBOMOYEHHOTO JIMIA, CBUIETEIBCTBYIOIIUM O €ro CTpeM-
JICHUU OCYIIECTBUTH MPaBO TpeOOBaHUS K 00SA3aHHOMY JIUILY, SBJISIIOCH, HAIIPU-
Mep, IPEeIbIBICHIE UM UCKA B CY/I.

B cnyuyae npeppiBaHMsST MCKOBOM JaBHOCTU MCTEKLIEE /10 IEpepbIBa BpeMs
HE BKJIIOYAJIOCH B JAaBHOCTHBIM CPOK, M T€YCHHE MCKOBOW JaBHOCTH BO30OHOB-
Js10Ch BHOBB. Oco00€ peryinnpoBaHUE UCKOBOM JTaBHOCTH OBLIO y UCKOB, BO3-
HUKIIUX W3 HACJIEICTBEHHOTO MpaBa. TpeOoBaHNE O BOCCTAHOBICHHWHU B MpaBax
HacCJIEJICTBA HE MUMEJIO CPOKa JJABHOCTH M COXPAHsJIO MPAaBOBbIE OCHOBAHUS Ha
MPOTSHKEHUH KU3HU BCEX HACIICCTBEHHBIX MOKOJICHUN, KOTOPHIE UMEIH MPaBo
HaCJIEJOBaHUsI UM HETIOCPEICTBEHHO, WIH IO MpaBy MPEACTaBICHUS.

IIpuzHanue uiam orka3 B ucke. [Ipusnanne ncka. IIpenbsBiaeHHBI UCK
OTBETYMK MOT MPHU3HATHh WM OCHapuBaTh. B ciydasx mpu3HaHUS OTBETUYUKOM
TpeOOBaHMI MCTIA PEIIEHNE MOTJIO MOCIEA0BaTh YK€ B MEPBOM CTaUU MPOH3-
BOjICTBA (In 1ure).

Kornma oTBeTumk oTpuIas CBOW JOAT, TO OH OTBEUYA] «HE MOJDKEH» (non
oportere), MpoIecC pa3BUBAJICA JAajbllie W TepeaaBajcs Ha AalbHEHIIee pac-
cmoTpenue (in iudicium). Korga e oTBETYMK OTBEHAsl YTBEPAUTEIHLHO U MPU-
3HaBaJl CBOM JIOJIT, TO OH MPOCTO MPUCYKIANICS B MOJIB3Y UCTIIA.

Hapsiny ¢ npusHaHueM B CyJe JMYHBIX TpeOOBaHUI U3 00s3aTENIbCTB U3-
BeCTHa Jpyras (opMa MpU3HAHUA TIPpaBa UCTIA HA BEIW, HO CBsI3aHHAs C Tepe-
nadeit mpaBa coocTBeHHOCTH. OHa cBeplIaiach He MyTeM (popMalibHOM MaHIIHIIA-
IIMOHHOM CIEIKU, a Cy1IeOHOM yCTYNKOH (1n 1ure cessio), T0BeICHUEM Jieja 0 pas-
OouparenscTBa (in iure), KOrjaa yCTyHarouuidi CBOe MPaBo Ha BEIllb HA BHI30B MPH-
oOpeTtarers 3asBUTH CBOM MpaBa OTBEYA WM OTPUIIAHUEM, HITH MOJTYAHHUEM.

31ech MOJTYAaHUE WK OTPHUIIAHUE OTBETYMKA MPUPABHUBACTCS K €ro Corja-
cuto (MoganuBomy). DopManbHbIe BOIPOCH OJHON CTOPOHBI U TIPUHATHE JPY-
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roil CTOPOHOM KaKoro-mu00 U3 IBYX MOJOXKEHHUH 3aBEPIIAIOTCS MPOLIECCYaTIbHBIM
PUCYXKICHUEM BEIIM UCTILY TPETOPOM. MarucTpar OCHOBBIBAET CBOE PEIICHHE
Ha OTBETE BBI3BIBAEMOU CTOPOHBI U ITPOLIECCYATBHO JIETATU3UPYET CAEIKY CTOPOH.

B QopmynspHoM mpoliecce HUHCTUTYT CYIE€OHOTO NpPU3HAHUS TPUHSII
ONPEIEICHHO BBIPAKEHHBIN JTUYHO-NIPABOBOM Xxapakrep. OTBETUMK, IPU3HABAS
ce0s1 00s13aHHBIM YTO-JIMOO YIUIATUTh, YMOAOOJSIICS TOMY, KTO MPU HCKE Ha
Bellb ycTynain ee B opme npusHanus. [IpusHaBmmii TpeboBaHue, 0 BO33pEHU-
SIM KJIACCUKOB, BBIHOCHJI KaK Obl pelleHue mo coOcTBeHHOMY neny. «[Ipu3Has-
I CUUTAETCS MPUCYXKACHHBIM, OyIydd Kak Obl MPUTOBOPEH COOCTBEHHBIM
pemenrem». Korna oTBeTuMK NMpU3HABal CYIIECTBOBAaHUE TPEOOBAHMSI, HAIIPAB-
JIEHHOTO Ha BEILY, WIKM OCHOBAHHE 3TOr0 TPEOOBAHMS, HO HE €ro pa3Mep, BO3-
HUKaJIM 3aTpynHeHus. CHayana BOIPOC pa3pelascs MyTeM Mepetadu 1 pas-
penieHus cyabel B cneayromei craauu (in iudicio).

Crnenyer OTMETHUTB, YTO IIPU TOM HCKE, KOTOPBIA JAaeTCs MPOTUB MpPHU3HA-
IOILIETO, CY/1bsl HA3HAYAETCS HE JJISl PEIICHUs JIeN1a, a U1 €T0 OLIEHKU: BEJIb 10 OT-
HOLLIEHUIO K IPU3HAIOIIUM HET HUKAKUX (CIOPALIUX) CTOPOH AJIsl IPUCYKACHUS.

OpHako npu 3TOM MOPSIAKE IPOTUB CAEIAHHOIO 1IN 1ure IpU3HAHUA OTBET-
9uK MOT 1n 1udicio BBICTYIIATh C ONMPOBEPKEHUSIMU U TaKUM 00pa3oM 00ecCuiIn-
BaTh €ro. B tpetu uerBeptu Il B. ObUI NIPUHST CEHATYCKOHCYJBT, HA OCHOBAHHUH
KOTOPOTO BhIPAOOTANIOCh MPaBUIIO, YTO MOCIIEOBABIIEE B IEPBON CTAUM CY10-
MPOU3BOJICTBA (in 1ure) MpU3HAHKUE BJICKJIO 3a COOOM MOCTAaHOBJIEHUE, 3aBepIIa-
IolIee CIOop MO JaHHOMY MYHKTY, OCOO€HHO IpU MCKax Ha Bemu. Takoe mocra-
HOBJICHHE OKOHYATEJIbHO YCTaHABJIMBAJIO MPABO UCTIIA HA BEIIIb (rem actoris esse).

3amura mpoTUB UcKa. Ecnu oTBEeTYMK HE MpU3HABAJ MCKA, OH MOT Harpa-
BUTh OCHApUBaHUE NPOTHUB €ro OCHOBaHUA. OTBETUYMK MOI TaKXKe€ OTPULATH
(akThl, HA KOTOPBIX UCTEL OCHOBBIBAJ CBOW MCK, WJIW MPHUBOJIUTH (HAKThI, HC-
KJIIOYAroIMe MPUCYKIEHUE, 1aKe B TOM cllydyae, eciid (akTbl, 000CHOBBIBAIO-
II1E UCK, OBbLIIU BEPHBIMH.

Otka3 B ucke. [Ipon3BoACTBO B MEPBOM CTAIUH MOTJIO TYT K€ U 3aKOH-
YuThCS O€3 mepenayu Jieja Ha JajdbHeilee paccMOTpeHrne. 1o ObIBajo, KOraa
elle B MEepBOil CTaAMM MarucTpaTr MPUXOIWI K 3aKIIIOUEHHUIO, YTO TpeOoBaHHE
UCTHA OBUIO IOpUAMYECKH HE 00OCHOBAHO (10 HECOOTBETCTBHUIO TPEOOBAHUSIM
3aKOHA, HPABOB M CIPABEIJIMBOCTH), WIA CAM UCTEL] IPU3HABAJ BO3PAXKEHUS OT-
BeTUUKa. B 3TUX ciiyyasx mpeTopsl U Apyrue cy/ie0Hble MarucTpaThl OCTaBISUIH
3a coOOM B 3UKTE MPaBO OTKAa3aTh UCTIY B Bblaaue ¢opmyibl. «[lonmHomouen
0TKa3aTh B UCKE TOT, KTO MOXET U JIaTh (€ro)».
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DTOT aKT HA3BIBAJICSA OTKA30M B MCKe «denegatio actionis». OH He o0iaman
roramaromen Cuiaon, KOTOPYI0 MMEJI0 Obl ONpaBAbIBAIOIIEEe OTBETUMKA pellle-
Hue. OTka3 He ObUT 6ECTIOBOPOTHBIM, U UCTEIl MOT BTOPUYHO OOPATUTHCS K TOMY
K€ WIK JPYyroMy MPETOpy C HOBBIM MCKOM IO TOMY K€ /ey, UCIIPaBHB JIOIY-
IICHHBIE paHEee HEIOCTATKH.

Bonpocsl 1J11 cCaMOKOHTPOJISA

1. Yro o3Ha4yaeT MOHATHE KUCKOBAs TaBHOCTb»?
2. Kakoii o0muii cpok MCKOBOM JaBHOCTH ObLT ycTaHOBJieH MOcTuHHa-

3. C kakoro MOMeHTa HAUMHAJIOCh TCUYCHHE NCKOBOM JaBHOCTHU?

4. Kakue BBIJICISAINCH BUJBI UCKOBOM TABHOCTH B OTHOIICHUM CJIOKHBIX
HUCKOB?

5. Kakue Morim cyiiecTBOBaTh HMPEMSITCTBUS MJIS IOJa4yd JIMIIOM MCKa,
IIPUOCTAHABIIMBAOIINE CPOK UCKOBOW TABHOCTH?

6. Uto cumTanaoch M0Ka3aTEILCTBOM TOTO, UYTO OOsS3aHHOE JIMIIO MpHU3HA-
BaJIO IIpaBa yIpaBOMOYEHHOTO Juia?

TEMA 3. IIPABOBOE ITOJIOKEHUE JIMI] B PUMCKOM IIPABE

3.1. [IpaBocioCOOHOCTH U J1€€CTIOCOOHOCTh

3.2. [IpaBoBO€ MOJIOKEHNE PUMCKHUX TPaKJaH

3.3. [IpaBoBO€ MOJIOKEHHE JIATUHOB, MEPErPUHOB, PabOB, BOJBHOOTITY-
IIIEHHUKOB

3.4. lOpuanueckue nuua

3.1. IIlpaBoCcIOCOOHOCTD U 1€eCIOCOOHOCTH

JleecmocoOHOCTh. [leecmocoOHOCTh dYenoBeka B Pume 3aBucena oT He-
CKOJIBKUX (haKTOPOB.

1. Bospacr. [lonnManue cMmpicia COBEPIIAEMbIX JEUCTBUI U CIIOCOOHOCTH
BJIaJIETh CO0OM W TPE3BO MPUHUMATH TO WM MHOE PEIICHHE MPUXOJAT JIUIIb C
rogamu. B Pumckom mpaBe pa3imyaiince:

— TIOJIHOCTBIO HeJeecnocoOHble (infantes) — MasioneTHue JAeTU 10 7 JIeT,
KOTOpBIE HE MOTYT TOBOPUTH (topuefari non potest);

— HEMOJIOBO3pE/Ible WM MaJOJICTHUE JI€TH, BBINICAIINE U3 JETCTBA
(impuberes infantia maiores) — Mampuuku ot 7 g0 14 mer, NE€BOYKH OT
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7 no 12 ner. Ilpu3HaeTcs, YTO HECOBEPIIIEHHOJIETHUE, NEHCTBYIONME Oe3 ore-
KyHa, HIYETO He MOTYT U HE 3HAIOT.

JleTn 3TOrO BO3pacTa MOIJIM JIMIIb COBEPIIATH CACJIKH, KOTOPhIE BEIU K
IPUOOPETEHHIO ISl HECOBEPIIEHHOIETHETO. OCYIECTBISATh IPYrue BUJIbI Cle-
JIOK, CBSI3aHHBIE C MPEKpAIICHUEM IMpaBa HECOBEPUICHHOJIETHETO UM yCTaHOB-
JIEHUEM ero 00513aHHOCTEHN, MOKHO OBLJIO TOJBKO C pa3pelIeHHs OTIEKYHA U TOJb-
KO IIPU CaMOM COBEpIIeHUU ciesiku. ONeKyHbl HA3HAYaluCh MO 3aBEUIAHUI0 OT-
11a HECOBEPIICHHOJIETHETO WM 0 Ha3HauYeHUIo Maructpa. OnekyH o0s3aH ObLI
3a00TUTBCA O JIMYHOCTH M HMMYIIECTBE HECOBEPIIICHHOJETHETO U OTIYXKIATh
UMYIIIECTBO HECOBEPIICHHOJETHETO JIUIIbL B TOM Clly4ae, Korja 3TO HeoOXoau-
MO.

JIumo B Bo3pacte ¢ 14 u no 25 net 6su10 AeecniocoOHO. OAHAKO B TIOCIIE -
HUE TOJbl peCyOIUKHU MO MPOChOE TaKUX JIUIl MPETOP MOT J1aTh BO3MOXKHOCTD
OTKa3aTbCS OT 3aKJIIOYEHHOM CHEJIKM U BOCCTAHOBUTH TO MMYILIECTBEHHOE IO-
JI0’KEHUE, Kakoe ObUIO J0 COBEPIICHHUS CIASIKH. DTOT MPOIECC Ha3bIBAJICS pe-
ctutyuus. [lozguee, Bo II B. H. 3. Muua, He KocTUTIINE 25 JET, UMEIHU MPABO HC-
MPOCUTH ce0e KypaTopa WK MOTEUUTEIS.

Ecnu coBepuieHHOIETHUI, HE JOCTUTIIMM 25 JIeT, UCIpalIMBajl Ha3Hayde-
HUSI TIOTICYUTENS,, OH CTAHOBWJICS OTPAaHWYEHHBIM B CBOEU J1€€CIOCOOHOCTH B
TOM CMBICIIE€, YTO JJI1 ACHUCTBEHHOCTH COBEPIIAEMBIX UM CHEJIOK, C KOTOPBIMH
CBSI3aHO YMEHBIIIEHUE UMYIIECTBa, TPEOOBAJIOCH corjacue (consensus) Momnevu-
TeJIsl, KOTOPOE MOTJIO OBITh JIaHO B JIFOOOE BpeMs (3apaHee, WM IIPH COBEpIIe-
HUU CHACJIKU, WIK B BUJE MOCIEAYIOUIEro 0A00peHus). Mojoabie JI0 1 B BO3-
pacte 14 (12)-25 netr Moriu coBepIIaTh 3aBElIaHUE, a TAKKE BCTYNMAaTh B Opak
0e3 coryacusi MOneyruTeIsl.

2. duznueckue U MCUXUYECKUE HeAocTaTKu. [[ynmieBHOOOJIbHBIE U Cl1abo-
yYMHbBI€ TTPU3HABAINCH HEJAEECIIOCOOHBIMH B CBSA3U C HECITOCOOHOCTBIO OT/IaBATh
cebe OTYeT B CBOMX JEUCTBUAX W HAXOAWIUCh MOJ MOINEYUuTeNbcTBOM. [lpu
HAJIMYUUA TIEPUOJUYECKUX WM TOCTOSHHBIX TPU3HAKOB Y JHIla OeleHCTBa
(furor) unu ymanumenHoctu (dementia, amentia) Takoe JIMIIO JUIIAIOCH Ji€e€-
CIIOCOOHOCTH Ha MOMEHTHI TIOMeIaTenbcTBa. OHAKO BO BPEMSs MTPOCBETIICHUMA
IrpaXIaHUH CUUTAJICS JEECIOCOOHBIM.

TenecHble HEOCTATKU BIUSIN TOJBKO HA T€ CQeEepbl AEATEIHBHOCTH, KOTO-
pble TPEOYIOT HaIW4us OINpeeSeHHbIX (U3NYeCKUX BO3MOKHOcTel. Ha mpu-
Mep, JIOTOBOP CTHUITYJISIITUU COBEpIIaics B opMe YCTHOTO BOIPOCA U OTBETA,
YeJI0BEK HEMOM WJIM TIyXOM ero 3aKJIF0YUTh CAMOCTOSATEIIBHO HE MOT.
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3. PacrountensctBo. Pactountens (prodigus), T. €. TUI0, KOTOPOE CBOMMH
JEUCTBUAMH CO3/aBAJI0 YIPO3y MOJHOTO CBOETO PA30pPEHHUs, T. K. HE CIIOCOOHO
ObLIO COOMIOIAaTh MEPY B pacxoiax, OrpaHUIMBAIOCH B IEECTIOCOOHOCTH, Aa0bI
HE HaBpeIUTh caMoMy cebe. PacTounTento Ha3HAYaIM MOMEYUTENS, TOCTIE YEro
pacTOYUTENh MOT CAMOCTOSITENILHO COBEPIIATh TOJBKO TaKUE CACJIKH, KOTOPHIC
HampaBJeHbl JUIIL Ha mpuoOpeTeHHe wumyiiectBa. CHENKH, CBS3aHHBIE C
YMEHBIIICHUEM UMYIIECTBA WJIM YCTAHOBJIICHHUEM 00s3aTEIbCTBA, MOIJIM COBEP-
[IaThCS TOJIBKO C COTJIACHSl MONEUYUTeNsl. B OTHOIIEHUH pacTOUYUTENSI HE YYUTHI-
BaJIOCh, YTO Y HETO OBIBAIOT MOMEHTHI «IIPOCBETICHUs». [IpaBoBOe TOIOKECHHE
PACTOUUTENSI CKOpee CXOXKEe C ONEKOW HaJl HECOBEPIIEHHOJIETHUM, HEXENU C
ONEKOW HAJl yMAJUIIECHHBIM.

4. JleeciocoOHOCTD KeHINMH. JKEeHIIMHBI cTapiie 12 et nepecraBaiv cuu-
TaTbCsl HECOBEPIIEHHOJIETHUMHU, TPEOYIOIUMHU OINEKH, U OCBOOOXKIAIMCh U3-T10]]
ONEKH HaJ HECOBEPUICHHOJETHUMH. Takol BO3pACT CBS3aH C HOPUAUYECKOU
MPEANOCHUIKON, YTO JKCHIIMHA YK€ MOXET BBbIIABaThCS 3aMyK, HayuHas
¢ 12 ner. OgHako ¢ IOCTUKEHHEM YKA3aHHOT'O BO3pAacTa JIMIA KEHCKOTO IoJia
He puoOpeTany MOJHOW JEeCOCOOHOCTH U OCTaBaJMCh MO OMEKOo. ITO CBSI-
3aHO C TEM, YTO JKCHIIMHA CYUTAJIACh OT MPUPOJIbI <JIETKOMBICICHHOW» U HE
CIIOCOOHOM MPUHUMATh CAMOCTOSATEIILHBIC PEIICHUS.

Takum oOpa3zoM, 1Moj OMEKOM JOMOBIIAJIBIKUA, My»a UK OJIMKaMIIero po-
CTBEHHHUKA MYKCKOTO I0JIa dKEHITUHbI HAaXOAWINCh HA MPOTSHKEHUU BCEHM KU 3-
Hu. B ximaccuueckuii nepuoa ObIJI0 TPU3HAHO, YTO B3pOCIIasl KEHIUHA CIIOCO0-
Ha CaMOCTOSITEILHO U 0€3 OMEKH yIpaBJsiTb U PacropsiKaThbCs CBOUM HMYIIIe-
CTBOM, HO HE BIIpaBe MPUHUMATh Ha ceOsl B TOW MM MHOU (HOpME OTBETCTBEH-
HOCTb 10 uykuM noiram. [Ipu KOcTruHuane orpaHnyeHus MpaBoOCIOCOOHOCTH U
J€eCOCOOHOCTH >KEHILMHBI ObLIIM OCJIa0JIeHbl, HO PABHONPABHSI MOJIOB BCE-TAKU
He OBLJIO JOCTUTHYTO U TOTJA.

[IpaBocOCOOHOCTH M €€ COCTaBHbIE JIeMEHThl. COBPEMEHHOMY TEPMUHY
«mpaBocnocoOHOCTHY B JIpeBHeM Pume cooTBeTcTBOBANIO CiIOoBO caput. IlomHas
MPaBOCIOCOOHOCTh BO BCEX 00JIACTAX ClIaranach U3 mpex OCHOBHbIX 2JIEMEHMOS:

— B OTHOIIICHUHU CBOOOBI: OBITH CBOOOTHBIM, a HE paboM;

— B OTHOIIICHUH T'PAXKIAHCTBA: MPUHAICKATH K YUCITY PUMCKUX TpaxiaH,
a HE Yy’>KE3EMIICB;

— B CEMEHHOM IOJIO)KCHUU: HE ObITh MOJYMHEHHBIM BJIACTHU TJIABHI CEMbU
(patria potestas).
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Ecnmu kakoil-mubo crtatyc HM3MEHSICSA, JTOT MPOIeCC Ha3bIBajCs capitis
deminutio. MI3menenue B status libertatis Ha3pIBAJIOCh HAWBBICIIIUM, CYIIICCTBEH-
HeIM (capitis deminutio maxima); u3MeHeHue status cfivitatis Ha3pIBaJIOCH
capitis familiae u 0603HauagOCh KaKk HaUMeHbIIee (capitis deminutio minima).

B o0mactu 4acTHONPABOBBIX OTHOLIEHHWI MOJHAS MPAaBOCHOCOOHOCTh Ye-
JIOBEKA CKJIAJIbIBAJIach TOJIBKO U3 JIBYX 2JIEMEHTOB:

— TIpaBa BCTYIAaTh B PETYJHUPYEMBIM PUMCKUM IpaBOM Opak, CO31aBaTh
PUMCKYIO ceMblo (1us conubii);

— TpaBa OBITh CYOBEKTOM BCEX HMMYIIECTBEHHBIX MPABOOTHOIICHUN U
Y4aCTHUKOM COOTBETCTBYIOIIUX CAEIOK (1us commercii).

[TpaBoCTIOCOOHOCTH MPU3HABATACH BOSHUKIIECH B MOMEHT POKIICHUS YEII0-
BEKa, yIOBJIETBOPSIBIIETO YKA3aHHBIM BBIIIE TPEOOBAHMSIM, U TIPEKpaIlaiach co
cMepThio ero. OHAaKO IOPUCTHI YCTAHOBHIIM TIPABHIIO, B CHIIy KOTOpPOTO 3ada-
ThIM, HO €Ill¢ HE POJUBIIUICS peOCHOK MPU3HABAJICSI CyOBEKTOM IpPaB BO BCEX
ClIydasix, KOTJia 3TO COOTBETCTBOBAJIO €T0 MHTEpecaM. «3adaTblii peOeHOK OXpa-
HSIETCSI HApaBHE C YK€ CYIIECTBYIOIIMMH BO BCEX CITydasx, KOTia BOIPOC UJET O
BBITOJIaX 3a4aTOTOY.

B wactHoctH, ucxons u3 nocrtaHoBiaeHuil 3akoHoB XII Tabmwui, 3a 3aua-
THIM, HO €Ill¢ HE POAMBIIMMCS peOSHKOM MPHU3HABAIN MPABO HACJICIOBAHHS B
UMYIIECTBE OTIIA, YMEPIIEro BO BpeMsi OEpEeMEHHOCTU MaTEpH.

C npyroil CTOpPOHBI, OTKpPBITOE, HO €II¢ HE MPUHATOE HACJICIHUKOM
HACJIENCTBO («JIekadyee HACIEICTBO») pPacCMaTPUBAIOCh KaK «IPOJODKCHHE
nuyHoctu ymepiiero» (hereditas iacens sustinet personam defuncti), nexauee
HACJIEICTBO MPOJOJDKAET JUYHOCTH yMepiero. [loatomy padbl ObUTH BIpaBe B
WHTEpecax HACJICICTBEHHOW MAacChl COBEPINATh IOPUAMYECKUE IEHUCTBHS (€X
persona defuncti), kak Obl TpoaOKAs OCYIIECTBIATH IPABOCIIOCOOHOCTh
YMEPIIIETO.

YMmaJsieHHe nMPaBoOCHOCOOHOCTH PUMCKHUX rpaskaaH (capitus deminuto).
Pumckoe rpaxqaHCTBO yTpauyMBajIoCh C €CTECTBEHHON CMEPTHIO JIMIA WA €T0
IPaXXIAHCKOM CMEPTHIO. ['paxkaaHcKkass CMEpTh 3HAMEHOBAJIACH YTPATON PUMIIS-
HUHOM €T0 TPKJAHCKHUX TPaB. «YMaJICHUE B MPABOCIIOCOOHOCTH €CTh U3MEHE-
HUE ToNIoKeHUs». CyIIecTBOBAIM CIEAYIONINE BHIBI yMAaJeHUS MPaBOCTIOCO0-
HOCTH PUMCKHUX TpaXJIaH: MaKCHMalibHOE (maxima), cpeaHee (media) 1 MUHU-
MajbHOe (minima). [Ipu MakcuManbHOM YMaJIeHUM PUMCKHU Tpa)KJaHUH yTpa-
YuBaj CBOOOy, IpeBpaiaics B padba. MimyiecTBo ero nmepexoauino K roCcou-
Hy. MakcuManbHOE yMaJeHHe HACTYyMallo B CASAYIONINX CIydasix:
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— €CJIM pUMCKHI rpakIaHWH MONaall B IJIEH K Bparys;

— €CJIM pUMCKHI rpaklaHuH ObUT IPOJIaH B pabCTBO;

— TIPH OCYXJICHUH HA CMEPTHYIO Ka3Hb WJIM HEKOTOPHIC TTOKU3HEHHBIC BH-
Il pa0boT (HampuMep, Ha PyJHUKAX ).

[Ipu cpenHem ymaneHWH TPaBOCTIOCOOHOCTH PUMCKUHN TPaKIaHUH HE Te-
psi1 cBOOOTY, HO €r0 IPaBOCIIOCOOHOCTh MPUPABHUBANIACH K MTPABOCIIOCOOHOCTH
JATUHOB M mieperpuHoB. CpenHee yMaieHNe HACTYIAIO0 B CICAYIONINX CIydasX:

— B CJIy4ae IepecesieHus K JIATUHAM U TIeperpruHaM;

— €CJIM TPpaXJaHWH Tepedekall K Bpary W ObLI OCYXKIEH Ha M3THAHUE W3
Puma (cchuiky).

MuHUMaTbHOE YMaJleHHe TPaBOCIIOCOOHOCTH PUMCKHX Tpa)XKJIaH HACTyIa-
JI0 C U3MEHEHUEM CEMEHHOTO COCTOSIHUS OJTHOTO U3 CYTPYTOB.

Ymanenune rpaxaancko yectu. OrpaHnyeHue MpaBOCIOCOOHOCTH PUM-
CKOT'0 TpakJIaHMHA MOTJIO HACTYIUTh BCJIEICTBHE yMAJICHUS TPaXTAHCKOM de-
ctu. CymiecTBOBajIO HECKOJBKO BUAOB YMAaJIeHWS TPaKIaHCKOW YECTH, CPEIH
KOTOPBIX CaMbIM CEpbe3HBIM ObLTa Mpeaanue oecuectpio (infamia). GakTuyecku
OTpaHUYCHHS MPABOCITOCOOHOCTH JIMIIA OBLIIM HETIOCPEACTBEHHO CBSI3aHBI C TEM
(dakToM, YTO TpaXKJaHWUH yTpauuMBall YBa)KCHHUE B OOIIECTBE B CBS3U CO CBOUM
HeOnaroBuIHbIM noBeaeHreM. OnocpenoBaHHoe Oecuectbe (Infamnia mediata)
HACTYTIAJIO:

— B Cllydae OCYXACHHS JUIA 32 YrOJOBHOE MPECTYIUIEHUE WIIU 3a 0CO00
nopovaiiee 4acTHOE MpaBoHapyIieHue (Kpaka, MOIIEHHUYECTBO);

— B pe3yJIbTaTe MPUCYKISHUS M0 UCKaM U3 TaKUX OTHOIICHUH, T1Ie TIPe/-
noJiaraeTcsi 0oco0ast 4eCTHOCTh (HaIpuMep, U3 JI0TrOBOpa MOPYUYEHUs, TOBApHIIIe-
CTBa, XpaHEHUS, U3 OTHOIICHHH 110 TTIOBOJTY OTIEKH U T. II.);

— BCJICACTBUE MPOJAKHA BCETO MMYIINECTBA C ayKIIMOHA B CBSI3M C HEBO3-
MO>KHOCTBIO OIIJIATUTh TPEOOBAHUS KPETUTOPOB.

Henocpencreennoe Oecuecthe (infamnia immediata) HacTymajnio Hemo-
CPEIICTBEHHO B CHJIy HApyIICHUS HEKOTOPBHIX MPABOBHIX HOPM M COBEPIIEHUS
MO30PAIIMX JTEeHCTBUM, HampuMmep, Kacarommxcs Opaka (OecuectHoil (infamis)
CUHMTAJIaCh BJIOBA, BCTYIMBINAS B HOBBIM Opak 0 UCTEUEHUS TOJIa TTOCIIE CMEPTH
NIEPBOTO MY’Ka). Pa3HOBMIHOCTHIO HEMOCPEACTBEHHOTO OSCUYECThS SBIISIICS T10-
30p (turpitude) — ymaneHue rpakJIaHCKOM 4€CTU BBUJY 3aHITHI MO30pPHOMN MPO-
deccueil: CBOJHUYECTBOM, aKTEPCTBOM U T. TI.

[To xapakTepy cBoero moBe/eHUs personae turpes Mpu3HaBAINCh 0eCUecT-
HBIMU M OTPAaHUYUBAIKCH B 00J1acTH HacyienoBanus. Ha personae infames Hana-
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TJINCh 3HAYUTEILHBIC OTpAaHWYEHUS. TaKkue Juila He MOTJIM MPECTaBIIATh APY-
rUX B Ipoliecce, a TaKkKe Ha3HayaTh MPOIECCYaTbHOTO MPEACTaBUTENs cede; Ta-
KUM JIMIIaM HE pa3pelanoch BCTYMaTh B 3aKOHHBIM Opak ¢ JIMIIOM CBOOOIHO-
POKJIEHHBIM, OHU OBUTM OTpaHUYEHbl B 00JIACTHM HACJIEICTBEHHOTO MpaBa, Ce-
MEHHOro mpaBa (HE MOTJHM OBITh ONMEKYHaMU U momneduteasimu). becuectue
OTpaHUYMBAJIO B BBHITIOJIHEHUH NMyOIUYHBIX (PyHKIMIL: personae infames He MOT-
JI1 U30UPATHCSL HA OOIIIECTBEHHBIE JTOJKHOCTH.

CymiectBoBaia Takxke ocobas popma OecuecThbsi — inte stabilitas. Ee cyTb
CBOJIMJIACH K TOMY, YTO JIMIIO, Y4aCTBOBABIIIEE B CACIIKE B KAUeCTBE CBUICTENS, a
3aTeM OTKa3aBIleecs JaBaTh MOKa3aHUS B CyJE IO MOBOAY ATOH CHENKH, MPU-
3HaBaJIOCh intestabilis. JlaHHOMY JHIly 3ampemiaioch y4acTBOBaTh (HM B Kade-
CTBE CTOPOHBI, HU B KQUE€CTBE CBHJICTEINS]) B COBEPILEHUHU CAEIIOK, TPEOYIOINX
y4acTusi CBHUAETeNe. DTO ObLJIO OYEHb CEPhE3HBIM OrpaHudeHueM. B Oonee
no3aHee BpeMs intestabilitas mpu3HaBaIKCh TAKXKe JIMIlA, KOTOPhIE Yy4acTBOBAIN
B CO3JaHUU WJI PACIPOCTPAHEHUH MACKBWIEH — « OCYKICHHBINA 33 COCTABIICHHE
MACKBWJISI HE CIIOCOOEH OBITh CBUICTEIIEM).

Bomnpocs! 1J11 cCaMOKOHTPOJISE

1. Ot kakux pakTopoB 3aBHCENA AeecnocOOHOCTh B [[peBHEM Pume?
2. C Kakoro BO3pacTa >KEHIINHbI CUNTAINCh COBEPIICHHOICTHUMHU?
3. W3 Kakux COCTaBHBIX 3JIEMEHTOB CKJIJbIBAIACh MOJIHAs MPAaBOCIOCO0-

4. Korma Bo3HHKaIa TPABOCMIOCOOHOCTh M KOT/Ia OHA MpeKpalaiach?

5. B kakux ciyyasx yTpaunBajgoCh pUMCKOE IPakJIaHCTBO?

6. B kakux ciydasx npeaycMaTpuBaliOCh MAaKCUMAJIBHOE YMAaJICHUE PUM-
CKOTO IpakJjaHCTBa?

7. Tlo xakuMm mpUYUHAM HACTyHayio OecuecTbe?

3.2. IIpaBoBO€ MOJIOKEHUE PUMCKHUX I'PAKIAH

IIpuoOperenne puMCKOro rpaxaancTea. PuMckoe rpaxnancTBo mpuoo-
peTaNoCh:
— MYTEM POXKJEHHUS OT PUMCKUX IPaK/IaH;
— BCJIEICTBUE YCHIHOBJICHHSI pUMCKUM TPaXAaHUHOM MHOCTPAHIIA;
— B pe3yJibTaTe 0CBOOOXKAECHUS U3 padbCTBa;
— IyTeM MNpPEIOCTABICHUS PUMCKOTO Tpa)kJIaHCTBA OTAEIbHBIM JUIaM, 00-
[IMHAM, TOPOJaM WM MPOBUHIHUSAM.
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JIuia, poKIEeHHBIE OT PUMCKUX Tpa)/J1aH, OTHOCHIUCH K KaTErOpUU CBO-
OOHOPOXKIAECHHBIX PUMCKUX IpaxaaH. To ecTb pebOEHOK Moydand PUMCKOE
IPa)XX/IaHCTBO, €CIM OH ObUI POXACH B Opake MEXIy PUMCKUMHU TpakJaHAMU
abo poXKIeH BHE Opaka pUMIIIHKOW. 37€Ch AEWCTBOBAJIO MPABUIIO «PEOEHOK,
POXKICHHBIN B Opake, cle0Bajl COCTOSIHUIO OTIIa, a BHE Opaka — COCTOSIHUIO Ma-
tepw». OnHako ¢ | B. H. 3. HAMETWICA OTXOJ OT MOCIEAHEro npaBuia. beuio
YCTaHOBJICHO, YTO PEOCHOK, POKJICHHBIA BHE Opaka pUMCKOM Tpa)IaHKOH, HE
pU3HABAICA PUMCKUM TPaXIaHUHOM, €CJIU €ro OTLUOM ObUT HepUMJIIHUH. CBO-
00HOPOXKACHHBIEC PUMCKHE TpaXkaaHe 00J1a1anu MOJTHONU MPABOCIIOCOOHOCTHIO.

WNHocTpaHIbl, YCHIHOBIECHHBIE TOJHONPABHBIMU PUMCKUMU T'paXkJ1aHaMu B
COOTBETCTBUHM CO CHEIHAIbHO 3aKpPEIJICHHONM B YacTHOM IpaBe MPOIEeIypOH,
npuodpeTany MoJHY0 MpaBocnocoOHocTh. [Io cBoeMy MpaBOBOMY IMOJIOKEHUIO
OHHM TIPUPABHUBAINCH K CBOOOJHOPOXKACHHBIM PHUMCKUM TrpaxkaaHam. Jluma,
OCBOOO’KJCHHBIE HA BOJIIO U3 paOCTBa — BOJIbHOOTITYILIEHHUKH, OBLITN OrpaHuye-
HBI B 00JJaCTH YaCTHOTO TPaBa, U MX MPaBOBOE MOJOKEHUE OTIUYAIOCH OT TO-
JIO’KEHUSI CBOOOTHOPOKICHHBIX PUMCKHUX Tpax/a1aH. B cuimy HemocpencTBeHHBIX
MpeNnucaHuil MyOJIUYHOrO MpaBa PUMCKOE TPaKJAHCTBO MOTJIO OBITH IMPENo-
CTaBJICHO:

1) oTmenbHBIM JIMIIAM 32 JIMYHBIC 3aCITyTH TIEpe]] pPUMCKHM HapOI0OM;

2) XKUTESAM OTJEIbHBIX OOIIUH, TOPOIOB, IPOBUHIINI;

3) mpeacTaBUTENSIM OTACIIBHBIX COCIIOBUH.

OrpannyeHusi NPaBOBOIO IMOJIOKEHUA PUMCKHUX rpaxaal. B cuny pas-
JUYHBIX OCHOBaHWHW TpaxknaHe Puma moriu ObITh B MOJHOM OOBEME WU Ha-
CTUYHO JIMIIEHBI IPaBOCIIOCOOHOCTH M OIPaHUYEHBI B IIPaBax.

[TonHOE WM OTpaHUYEHHOE JHIIEHUE TMPABOCIIOCOOHOCTH PUMCKHX TpaXK-
JaH MOTJIO UMETh MECTO:

— BCJIEJICTBUE €CTECTBEHHOIN CMEPTH IpakJaHIHA;

— TpU yTpaTe OTACIBHBIX CTaTyCOB (CTaTyca CBOOObI, CTaTyca TpaXkIaH-
CTBa MJIM CEMEWHOTI0 CTaTyca) Jihla Kak HeOOXOIMMBIX yCIOBHUI MpaBOCIOco0-
HOCTU;

— TpU YMaJICHUH TPAKIAHCKON YECTH;

— TI0 APYTUM OCHOBAHUSIM.

Ecmecmeennas cmepms Tipekpalaia Bce MpaBa yMEPIIEro M OTKpbIBaja
HacyencTBO. OMHAKO C MOMEHTa OTKPBITHS HACIEACTBA O €ro MPUHATHS 10-
nyckajiach (UMKIHS, YTO MPAaBOCHOCOOHOCTh YMEPILIEro MPOAOIIKAETCS 10 TeX
TIop, TIOKa HE OTpeIeTICHbl HACICTHUKY ¥ OHU HE MOTYYHIN HACIECTRBO.
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OzcpaHuuenue npagocnocobHocmu npu ympame omoeibHbIX CIAmycos Jiu-
ya (capitis deminutio). Pumckoe mmpaBo paziaudano TpU CTEICHU YTPaThl MPaBo-
CIIOCOOHOCTH: MaKCHMalIbHYIO (capitis deminutio maxima), cpemHroro (capitis
deminutio mediae) u MuHMMaNBHYIO (capitis deminutio minima). Makcumab-
Has yTpara MpaBOCIIOCOOHOCTH WMeEJIa MECTO TMPU YTPATE COCTOSHUS CBOOOIBI.
C moTtepeii ctaTyca cBOOOIBI JIUIO TEPSIIO COCTOSIHUE TPaXKTAaHCTBA U CEMEUHOE
COCTOSIHHE. JTO BIJCKJIO TOJHYIO TMOTEpI0 MpaBocrmocoOHOCTH. OOCTOSATEh-
CTBaMH, BJICKYIIIIMH MaKCUMAJIbHYIO YTPATy MPaBOCIIOCOOHOCTH, SIBIISITUCH:

— TUICHCHHE PUMJITHUHA BParoM;

— Mpojaka pUMJITHUHA B paOCTBO;

— OCYXJCHHE PUMIISTHMHA K CMEPTHOM Ka3HW WJIM Ha TIOKW3HEHHYIO pado-
Ty B py/JHUKaX.

Ecnu B3sTHIN B MUIeH Bo3Bpaiaics B PUM, OH BHOBB IpHOOpETAIl BCE IIpaBa
PUMCKOI0 TpakJaHuHA. B ToM ciydae, eciii OH yMupal B IUICHY, MO 3aKOHY
Kopuenus Bce ero nMyIecTBO Mepexoaio HacleqHuKaM. B ciydasx mpogaku
rpakJaHuHA B paOCTBO, OCYXKJICHHSI K CMEPTHOM Ka3HH WK Ha padoTy B PyJIHU-
KaxX BOCCTAHOBJICHHE TIPABOCIIOCOOHOCTH HE MPEAyCMaTPUBAIIOCh.

Cpennsisi yrpara mpaBoCrocoOOHOCTH BIIEKJIa 3a COOOM MOTEPIO COCTOSHUS
TPKIAHCTBA M CEMEWHOTO COCTOSHUSA. [Ipr 3TOM coxpaHsIcsS cTaTyc CBOOOIBI.
OcHOBaHUSMH, BIEKYIIUMH JIaHHYIO CTENEHb YTpaThl MPaBOCIIOCOOHOCTH,
SBJSUTACH TIEPECENICHHE PUMCKOTO TPaKIaHWHA B JIATUHCKYIO WM TIEPETPHH-
CKyIO0 OOIIMHY, MPUCYKJICHHE K M3rHaHuio u3 Puma (Hampumep, 3a mepexon K
Bpary) Wid K CChUIKe. JIWIa, yTpaTuBIINE CTATyC TPa)kTaHCTBA, MIEPEXOIUIN B
cbhepy neicTBusa npaBa HapoaoB. OJHAKO B MOCIEAYIOMIEM JTOMYCKaJIOCh BOC-
CTaHOBJICHHME PUMCKOTO TPaKJAaHCTBa, €CIHM IMOTeps €ro He Oblia CBs3aHa C
OCY)KJICHUEM.

MuHuManbHas yTpaTta MmpaBOCIOCOOHOCTH HAcTymnaia Mpu yTpaTre ceMei-
HOTO COCTOSIHUS (HarpuMep, MPU BCTYIUICHUH JKCHIUHBI B Opak, B pe3ynbTaTe
Yero OHa Mepexo/iuia Mol BIacTh MyKa).

Ymanenune rpaxnanckoi dyectu. Hapsny c capitis deminutio pumckoe
MpaBO OTPAHUYUBAJIO TIPaBa JIMII, Yb€ MOBECHNE, TI0 O0IIeMy MHEHHIO, WUJIH, CO-
TJIACHO MPABOBBIM HOpPMaM, MPU3HABAJIOCHh HEIOMYCTUMBIM. DTO TaK Ha3bIBae-
MO€ yMaJICHHE TPaxaaHcKoi yectu (Oecuecthe). DopMaMu yMaaeHUs TpakKIaH-
CKOM uecTH SIBJISUTUCK: intestabilitas, infamia, turpitude.

Intestabilitas ocymiecTBisIach, KOTJla YYaCTHUKWA WM CBUJICTETH KaKUX-
00 CHIENIOK OTKA3bIBAIKMCH MO3HEE MOATBEPANTHh COBEPIICHHBIC CACIKHU. Ta-
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KUM JIMIIaM 3alpeliagoch BHICTYIAaTh B Ka4eCTBE CBUJETENEH, MpuOeraTs K mo-
MOILM CBUJAETENEH, 3aBemars uMyiecTBo. Infamia nmena mecro:

— MpPU OCYXKJICHHWU 33 HEKOTOphIE NMpaBOHAPYIIEHUS, CBSA3aHHbIE C Oec-
YECTHBIM TOBEJIECHUEM (JIO)KHBIM OAHKPOTCTBOM, HEAOOPOCOBECTHBIM OIIEKYH-
CTBOM H Mp.);

— B pe3yJIbTaTe OCYXJEHHUS M0 HEKOTOPHIM HUCKaM, MPEaIoIaratoliuM rc-
KITFOYUTENIbHYIO YeCTHOCTD (M3 JOTOBOPA MOPYUEHUSI, TOBAPHILIECTBA U JIp.);

— IpU HapyLIEHUH HOPM OpayHO-CEMEIHOro npasa (JBOEKEHCTBO, 3aKIIO-
yeHue Opaka BJIOBOM paHee roja Mocjie CMEpTH My>Xa H T. I1.).

JIvuua, npu3HaHHbIE OECUECTHBIMU IO JAHHBIM OCHOBAHMSIM, HE MOTJIH
OBITH OMIEKYHAMH W TPEJCTABIATh YbH-THMO0 MHTEpECH B cynae. Turpitudo ocy-
IIECTBISIACH B CIIy4ae aMOPaJIbHOTO MOBEACHUS JIUL, OCYK/Ia€MbIX 0OILIECTBOM
(3aHSATHE MPOCTUTYIHMEH, aKTEPCKUM HCKYCCTBOM M T. I1.). Takue JHIla Takxke
npeTeprneBaiv OrpaHUYEHUs B 00J1aCTU YaCTHOTO MpaBa.

YManenue rpakJ1aHcKol 4eCTH HACTYyNaJlo 10 PEUIEHUIO CYJeOHBIX U ApPY-
I'MX TOCYJapCTBEHHBIX OpraHoB. OHO MOTJIO ObITh MOXU3HEHHBIM MM BPEMEH-
HbIM. PelieHre o BOCCTaHOBICHUH MPABOBOTO MOJIOXKEHUS JIMIA, KaK MPaBUIIO,
OpUHKUMAJ OpraH, HaJOKUBIIMI Oecdyectbe. BoccTaHOBIEHHE MOTJIO OBITH OCY-
IIECTBIICHO TAaK)K€ BEPXOBHOM BJIACTHIO (HApUMEpP, UMIIEPATOPCKON) OT UMEHU
pUMCKOTro Hapoja. Jlpyrue ocHOBaHMs OrpaHMuYeHus npaBocnocodHoctu. B Pu-
Me CYIIECTBOBAJIHM OTPAHUUEHUS MMPABOCTIOCOOHOCTH JIJIsl OTACTBHBIX KaTeropuit
HaCeJICHUS:

— JKEHIIWH;

— JIeTEH;

— BapBapoB;

— €pEeTHKOB;

— €BpEEB;

— KOJIOHOB.

XKenmmHbl U et ObLIM OTPaHUYEHHO MPABOCIMOCOOHBIMU. OHU OTHOCH-
JUCh K Kareropuu alieni juris ¥ ObUIM JIMIIEHBI IIpaBa BBICTYNATh CyObEKTaMU
BEITHBIX M 00S3aTEIHCTBEHHBIX OTHOIICHHM (jus commersii). OgHaKo ¢ Ki1accu-
YEeCKOTO TIepro/ia 3a HUMH, TIPaBJia, B OTPAaHUYCHHOM BHUJIE, OBUIO MPU3HAHO 3TO
npaBo. BapBapsl (uyke3eMiibl), epeTHKHU, €BPEeH ¢ MOOe0N XpUCTUAHCTBA ObLITU
OTpaHWYEHBI B MPABOBOM TOJOXXEHUH, OCOOCHHO B HACIIEJICTBEHHOM IIpaBe.
OrpanuueHus OblUIM BBEIECHBI U AJIs KOJIOHOB. B yacTHOCTH, MM OBLIO 3amperie-
HO MEHSATH PO(ECCUI0 U 3aKITI0YaTh OpaKu C TUIAMH JIPYTUX Mpodeccuii.
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Bonpocs! 111 caMOKOHTPOJISA

1. Yrto sBIAIOCH OCHOBAaHHMEM JUIsI MPUOOPETEHUS PUMCKOTO TpakIaH-
cTBa?

2. B kakux ciydasx NpeaycMaTpUBaJIOCh JIHIIEHUE MPaBOCIOCOOHOCTU
PUMCKUX IrpakaaH?

3. Kakue cTenenu yTparbl MpaBOCIIOCOOHOCTH BBIJICISUIUCH 10 PUMCKOMY
npaBy?

4. B xakux ciydasx OpeaycMaTpuBajach MaKCHUMallbHas yTpara MpaBoO-
CIIOCOOHOCTH?

5. Kakue nocnencrBusi HACTYNAIXA Il PUMCKOTO I'PDaKIAaHWHA, BEPHYB-
merocst B Pum?

6. B xakux dopmax npeanycMaTpuBaIoCch yMaJICHUE TPaKIaHCKON 4ecTu?

7. JIs Kakux KaTeropuil HaceleHWs NpelyCMaTpUBalIOCh OTPaHUYCHHE
MIPaBOCIOCOOHOCTH?

3.3. [IpaBoBoO€ MOI0KEHUE JIATHHOB, IIEPErPHHOB,
padoB, BOJbLHOOTIIYILICHHUKOB

IIpaBoBoe moJio:keHne JaATUHOB U neperpuHoB. Jlarunbl. Ha teppuro-
puu Utanuu, a 3atrem u BHE €€, B pUMCKHUX MPOBUHIIUAX, IPOKUBAJIA TaKas YacCTh
HACEJICHUs, KaK JaTuHbl. BHauane maTnHaMyu MMEHOBAIUCH JIPEBHEHININE JKUTE-
mu Jlarmyma (latinii veteres) m ux moromctBo. [locie Toro kak B I B. 10 H. 3.
PUMCKOE TPaXXIaHCTBO OBLJIO pachpocTpaHeHo Ha Bcio MTanutio, maTuHaAM# CUH-
TaJIOCh HACEJIEHUE BHEUTAIMHUCKUX OOIIMH WX Jja’ke TPOBUHLIUH.

Jlatunamu OblTM W xKuTeNW puMckux kosnoHui (latinii coloniarh). ITpaBoe
noJsioxkeHue yiatuHa (latinitas) mpuoOpeTanock: B CUITy POXKIECHHUS, MPUCBOCHUS
ATOTO TIOJIOKEHUS aKTOM TOCYAapCTBEHHOW BJIACTH, JOOPOBOJIBHBIM MEPEXOIOM
PUMCKOT0 TpaXKJIaHWHA B pa3ps/l JaTUHA B IEJIIX MPUOOPETEHUs 3eMeb, pa3jia-
BaeMBbIX HACEIIEHUIO KOJIOHUH, OCBOOOXKIEHUS U3 pa0CTBA TOCTIOJUHOM, JJATUHOM
WK pUMJITHUHOM. JIaTUHBI BO BpeMs HaxoXKJeHus B PuMe Morinm ydacTBoBaTh
B HapoAHBIX coOpanusx (ius suffragii), oHn o6namanu MpaBoM MPUOOPETEHUS
coOCTBEHHOCTH (1US commercii), a HEKOTOpbIe — OpadHbIM MpaBoM. JIaTuHBI cpaB-
HUTEILHO JIETKO MOTJIM MIPUOOPETaTh MIPpaBa pUMCKOTO IPKIAHIHA B CHITY OOIINX
aKToOB PUMCKOT0 rocyjapcTBa WM B CUJTY CIIEIUAIBHBIX aKTOB TOCY1apCTBa.

Ieperpunsbl. Ha repputopun Puma oOurtano Hemaioe Y1CiIi0 MHOCTPAHIIEB

(peregrini). OHM BCTynaiy B T€ WJIW WHBIC UMYIIIECTBEHHBIE OTHOIICHHS C PUM-
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CKHMMHU TpaKIaHaMH, HO T. K. OHH HE TMOJIb30BAIKNCh UX MPaBaMu, TO ¥ ObUIM JIH-
[IeHBI MPaBOBOM 3amUTHL. [I0ATOMY OHU HcKanu cebe TOKPOBUTENS WM 3aITUT-
HUKa — naTpoHa (patronus) u3 yucia pUMCKHX rpaxjaaH. Kakoe-to Bpemsi oHU
KWIM TO TMpaBy TOTO TOCYyAapcTBa, TIpa)xJaaHaMH KOTOPOTO OHHU ObLIH.
B 242 . 1o H. 3. OpUIa yUpeKIeHA TODKHOCTH TPETOpa Mo JeIaM WHOCTPAHIICB
(praetor peregrinus), KOTOpbIA pa3z0upayl CIOpPbl MEXKIYy PUMISIHAMH U HHO-
CTpaHLIAMH WJIA MEXIy MHOcTpaHuamu. Ha 3Toi mouBe M BhIpadOTAIOCH Tak
Ha3bIBa€MOE IIpaBo HapoA0B (1us gentium).

[leperpun He ObLT pabom, HO HE OBLT U PUMCKUM TpakgaHuHoM. He oGna-
JlaJl OH, €CTECTBEHHO, U MOJUTUYECKUMU MpaBaMHu. XOTs MEPErPUHBI HE TOJIBKO
B 3M0XY pecnyOJIMKH, HO OTYACTH U BO BPEMEHA MMIIEPUU MPABOCIIOCOOHOCTHIO
He 00J1a/1aay, 3JKOHOMUYECKHE MPOLIECCH], TPOTEKaBUINE B HeApax PuMckoi um-
MIEpUH, IPUBEIIA K OTMEHE TAKOr0 MOJIOKEHUS. ICTOUHHKaMu eperpuHCcTBa Obl-
JM: pOXKAEHHE OT Opaka ¢ MeperpuHOM, MPUCYKIECHUE CYJIOM K TaKOMY Hakasa-
HUIO, KaK «JIUIIEHUE BOABI U OTHs» (aquae et ignis interdictio) — mpUMEHSIIOCH B
HNEepUOJ PECIyOIUKHU, IPUCYKICHUE K BBICBUIKE (IPUMEHSIIOCH B MEPUO] UMIIE-
pun). [leperpuHbI MOTTIM CTAHOBUTHCS PUMCKUMHE TPAKIAaHAMHE: B CUJTy 3aKOHA, B
Harpajay 3a yCiayru, OKa3aHHbIE TOCYJJapCTBY, B CUJTy CIIELIMAIbHOIO aKTa BIACTH.

IIpaBoBoe moJioskeHue padooB. PaOCTBO B CBOEM pa3BUTUHU NPOLUIO JBE
CTa/luu: MaTpuapxajbHOe padCTBO U aHTUYHOE paOCTBO. XapaKTEPHBIMHU YepTa-
MU MAaTPUAPXAJIBHOTO padCTBa ABISIETCS TO, YTO palObl B 3TO BpeMs HE MHOTIO-
yuciieHHbl. OHU TPYJSATCS B OCHOBHOM B JIOMAIIHEM XO3SIICTBE I'OCIOAMHA U
SIBJISIIOTCSL KaK Obl HU3IMIMMU ujieHamu cembH (familia). B 3emnenenuu npume-
HSJICS TJIaBHBIM 00pa3oM TpyJl cBOOOAHBIX. UucaeHHOCTh paboB HE Morja ObITh
0COOEHHO 3HAYMTENIbHOM B CBA3U C HEOONBIIMMH 3€MEIbHBIMHU HAJl€JIaMU PUM-
nsH. B pemecne Tpyn paboB Takke He UM OOJIbLIOrO paclpOCTPaHEHHUS.

OCHOBHBIM HCTOYHMKOM pabOcTBa sBIsjach BoWHA. PabaMu cTaHOBUIIUCH
BOEHHOIICHHBIE, HEPEJIKO JJaXKe YJIEHbI POJACTBEHHBIX PUMY TaTMHCKUX TJIEMEH.
BropeiMm ucTtounukoM pabctBa Oblia nosroBas kabaia. Pabamu cTaHOBMIIHCH
CBOOOJIHBIE paHee IpakJlaHe, CTABIIME HEOIUIaTHBIMU NOJDKHUKamu. Hesnauu-
TEIBHYIO POJIb B MEPBHIMA MEPUOJ PA3BUTHUSI PUMCKOTO MpaBa UTPajl TaKOW HMC-
TOYHHUK pabCTBa, Kak poxkaeHHe OT padObiHU. KpoMe Toro, HEKOTOphIX CBOOO/I-
HBIX 00pamaay B pabCTBO 3a MPECTYIUIEHUs. ITO ObIIO YyroJoBHOE padcTBO. Pa-
OOB MpUOOpeTaNM U 3a JACHBIHU, T. €. MyTeM KyIuH-npojaxu. Kak oOmias TeH-
JCHIIMSI, TOJHDKHO OBITh OTMEUYEHO MOCTENEHHOE yBelnYeHue ymucia pados. Pasz-
BUBaeTCs TOpropisi padamu. B cepenuue 1V B. 10 H. 3. OBUT yCTaHOBJIEH HAJIOT
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Ha OTIycK paboB Ha Bomto. [lo cBuaerenscTBy Tuta JluBus, koncyn ['neii Man-
muit B narepe noa CyTpueM HeObIBAJIBIM CITIOCOOOM MPOBEN B TPUOYTHBIX KOMU-
LUSIX 3aKOH 00 yriate 5 % KaxJIpIM, KOro OTITYCKAIOT Ha BOJIIO.

Uro kacaeTcsi IOpUAMYECKOTO MOJIOKEHHUsI paboB, OHM BCEr/la CUMUTAIUCH
BEIIlaMH — SErvi res sunt, T. €. pabbl CyTh BEIIU. DTOT MPUHITAII PUMCKOTO TIpaBa
UMEJ CHIIY YK€ B IpPEBHEUIIINI MEPUOJI, XOTS TOT/Ia OH, MOXKET, U HEJIOCTATOYHO
CO3HaBaJICA, U HE ObLI, BEPOSITHO, CHOPMYIHPOBAH C TAKOM YETKOCTHIO, KaK B
NepuoJl ASUCTBUS IPETOpCcKoro npasa. Pad He cumtanics cyobekToM mpasa. OH
OBLT ero 0OBEKTOM, T. €. He Mpu3HaBajcs JauroM (servi pro nullis habentur). ITo-
ATOMY OHHM HE MOTIJIM CIYXUTh B apMHHM U He IulaTWid Hajiora. Pab e umen
nmpaBa Ha co3ianue ceMbu. Ecnu cBouMu neiicTBusiMU pad HaHOCHI yiiepo Tpe-
TBUM JIMIIAM, TO TOCIIOJMH MOT BBIJIaTh €r0 MOTEPIIEBIIEMY, B TMOPSJIKE TaK
Ha3bIBAEMOI'0 HOK3aJIbHOTO HCKa (actiones noxales) (ucka 0 BO3MEIIEHUH YIIEP-
6a). Ho TeM cambIM rocnoiuH kak Obl OrpaHHYMBAII MPEACIBI U pa3Mepbl co0-
CTBEHHOM OTBETCTBEHHOCTHU 3a JehcTBUA pada. ['ocroanH ObuT BlipaBe HaKa3bl-
BaTh paba, BIUIOTH JI0 JIMIIEHUs KU3HU (1us vitae as necis). UTo kacaeTcs umy-
[IECTBEHHOTO MOJOXEHUs pada, TO BCsKas BEIlb, HAXOAMUBIIASCSA B €ro o0iana-
HUM, CUMTANACh MPUHAJIeXKalIel rocnoauny. Hepeako rocnoaun npeaoctas-
7511 paby HEOOJBIITON 3eMENbHBIM YU4aCTOK, CKOT MJIM MAaCTEPCKYI0, ke IPYTHX
paboB, Mo YCIOBUEM YILIATHI pabOM KaKOro-TO OOpOKa.

Taxoe uMyIIeCTBO, BBEpEHHOE TOCTIOAMHOM pady, UMEHOBAIOCH TEKYJIHEM
(peculium). 'ocnoguH MOT B JIF000H MOMEHT O0TOOpaTh MeKyaui. [ Toro 4yro-
OBl yIuIaTuTh OOpOK, pald MODKEH OBLT YTO-TO MPOJABATh CO CBOETO ydYacTKa.
[ToaTOMy puMCKOE MpaBO HAUYMHAET MPU3HABATH 3a JCHCTBUAMH paba M3BECT-
HYIO IOpHIMYECKYI0 cuily. PaObl HEpeIKo coBepIlaiv CACTKA B KayeCTBE CY-
JOBOJIUTENICH M KanmuTaHOB. KOHEYHO, BBITOJBI OT TaKMX CIEJIOK IMOJIy4asl Troc-
noauH pada. YOBITOK TakkKe JOXKUICS Ha rocrnojguHa. CTanu JOMyCKaTh JaKe
ucku paboB Kk rocmnojam (actio de peculio), B mpenenax CTOUMOCTH TEKYJIHUS.
['ocynapcTBeHHble ke palbl MOTYYUIIM TMPABO PACHOPSIKATHCS IO 3aBEIIaHUIO
MOJIOBUHOU MIPEIOCTABIIEHHOTO UM TIEKYJIHS.

[Tonoxxenue paboB BO BCE BpeMEeHa PUMCKOW HCTOPUU OBLIO TSKEIBIM.
HeynuBuTenbHO MOATOMY, UYTO palObl OKAa3bIBAIM CONPOTHUBIICHUE CBOUM TOCITO-
JlaM CIIepBa B CKPBITHIX (popMax, MyTeM MOpYH U JIOMKH OPYIUN TPy, a 3aTeM
yTeM MOOEeroB, YOMHCTB CBOMX XO03sI€B U JakKe BOOPYKCHHBIX BOCCTaHHM, KO-
TOpPBIE CYpPOBO MOAABIISINCH. HEKOTOphIE 3aKOHBI U CEHATYCKOHCYIBTHI HOCHUIIH
SIBHO TEPPOPUCTUYECKUI XapakTep. Emie Bo BpeMeHa pecyOauKyd ObLT IPHHST
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3aKO0H, IO KOTOPOMY B ClIy4ae yOuUlCTBa TOCIIOMHA BCE PaObl, HAXOIUBIIINECS B
JI0Me, MPUrOBapUBAINCh K cMepTHOM Ka3Hu. B 10 T. H. 3. ceHaT moATBEpAUI
3TOT 3aKoH. [lo3aHee opucT YibnuaH Tak KOMMEHTUPOBAJ JAHHOE MOCTAHOB-
neHue ceHara: «Tak Kak He MOXET ObITh B 0€30MACHOCTU HU OJIUH JIOM, €CIIH
palbI MO CTPaxoM CMEPTH He OYAYT BBIHYKICHBI OXPAHATh TOCIIOI OT OMACHO-
CTH, YTpOXKAIOIIeH UX >KU3HU KaK CO CTOPOHBI JOMAIIHUX, TaK U CO CTOPOHBI
MMOCTOPOHHUX, TO BBEACHBI ObUIM CEHATCKHUE MOCTAHOBJICHUS O MPEJaHUH Ka3HU
paboB yOUTBIX TOCTIONY.

Bce xe o0miasi TeHIeHIus 3aKiiiodaiach B YCTAHOBIICHUHM CPAaBHUTEIHHO
TEPIUMOro OTHOILIEHUs K pabam. B mepuoa umnepun HaOmogaeTcs OoJiee ak-
THBHOE BMEIIATEILCTBO TOCY/IaPCTBA B OTHOIIECHUS MEXIYy TOCIOJaMHu U pada-
Mu. HekoTopble MMIEpaTOPCKUE 3aKOHBI B KAaKOW-TO MEPE CMSATYalau JUYHOE
nojoxxenue pados. [IpaBoBoe MoOJIOkKEHHE BOJBHOOTHYIIEHHUKOB. OTHyIIECH-
HbIE€ CBOMMHM T'OCIIOJIaMU Ha BOJIIO PaObl MIMEHOBAIUCH BOJHHOOTITYIIIECHHUKAMU
(libertini). COBOKYMHOCTh TaKuX JIMI] MOKHO CYUTaTh OCOOBIM coclioBHEM. B
JPEBHEHIINI TIEPHOJ] HE CYIIECTBOBAJIO KAaKUX-TMOO OrpaHUYEHUN B JIeJie OCBO-
0oxxneHust padboB. Ho B mepro no3aHei pecrnyOIMKy U paHHEW UMIIEpUH, KOT1a
YUCJICHHOCTh Pa0OB 3aMETHO YMEHBIIIACTCS, YCUIIMBACTCA KOHTPOJIb TOCYJap-
CTBa B ATOM 00JIACTH.

3akonoM Oymst Cekums 4 . H. 5. rocnoauH, He gocturmuii 20 net, ObLI
BIIpaBe OCBOOOJUTH CBOMX PabOB TOJBKO MPHU HAIWYUU JOJAKHBIX OCHOBAHUM.
DTO I0Ka3bIBANIOCH Tiepes ocoboi komuccueit (de causis liberalibus). Eciu paby
He ucnoJHWIOoCh 30 jeT, To TpeOOBAIOCH pa3peIICHUs TON K€ KOMUCCHUU. 3aKOH
OOBSBIISIT HEJIEHCTBUTEILHBIM OTITYIIIEHUE HA BOJIIO, CIIEJIAHHOE BO BpEI Kpeau-
topam (in fraudem creditorum) B npenBUACHUN HECOCTOSTEILHOCTH OTITYCKalO-
miero Ha Bojto. PaObl, Haka3aHHBIE 110 CyAy 3a 0oJsiee TsKeNble MPECTyIUICHuUs, B
Cly4yae UX MOCEAYIONMEr0 OCBOOOXKICHUS, CTAHOBUIIMCH MEPErPUHAMH U BBICE-
nsmuchk 3 Puma. CrienoBarenbHO, CBOOOJHBIMU IpakJaaHaMU OHU HE CTaHOBHU-
JUCH. 3aKOHOM 3ampeniaioch OTIMYCKaTh MO 3aBEHIaHUI0 BceX paboB.

Ecnu y rocnoauna Obio Tpoe paboB, TO MOXKHO OBLIO OTIYCTUTh JIBYX;
pHU Kor4decTBe paboB OoT 4 10 10 703BOJISIIOCH OTITYCTUTH MOJOBHUHY; MPU YU C-
ne ot 10 mo 30 paspemnianoch OTIYCTUTh TpeTh padoB; npu uucie 30—-100 go-
MyCKaJoCh OTHyIeHne yeTBeptr padbos; nmpu 100-500 — nsaTyro vyacte. Ho HU B
KOEM cllydyae He paspeniangoch otnyctuth 6ojsiee 100 pados. Umenuck ciemyro-
e OpMbI OTITYIIICHHUST Ha BOJIIO paloB:
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— manumissio vindicta uiu oTmyIEHNE C UCTIOIB30BAHUEM CYIeOHOM MPO-
neaypsl. Kto-nmubo, ydaie BCEro JUKTOP, BHICTYMABIIMNA B POJU «3allUTHUKA
cBOOOBI» (assertor in libertatem), oOBABIAET TIEPET IPETOPOM, UTO pad cBOOO-
JeH 1 HanaraeT Ha Hero vindicta. [Tocne aToro rocnoaun paba 3asiBIsieT, YTO OH
COTJIACEH OTITYCTHUTH €T0 Ha BOJIIO, U, B CBOIO OUYepe/b, HajaraeT BUHAUKTY. [Ipe-
TOp K€ MOJATBEPKAACT pellieHne coOOCTBEHHUKA pada. Tak Kak B JaHHOM cllydae
pUMeEHsIack cynebHas (opma, TO MOXHO TOBOPUTh OO0 OTIYLIEHUH IyTEM
MHHUMOTO cyjieOHOro cropa (in iure cessio);

— manumissio censu. OTHyIIEHHE COBEPIIATOCH HA OCHOBE 3aHECCHHS
[IeH30poM paba B CHUCOK rpaxnaad. [Ipu sTom pabd 3asBisi, 4TO OH SIBISETCA
PUMCKUM TPaXXTaHUHOM, JIUIIOM «CBOEro Mpasa» (civis romanus sui iuris). 3a-
HECEHHE B CIIMCKHU JIEJIaJI0Ch, Pa3yMEEeTCsl, C COIJIacusl TOCIOUHA;

— OTHYIIIEHHWE MO 3aBellaHuio (manumissio testamento). 3aBemiaresib MOT
OpsMO YKa3aTh B 3aBEILl@HUH, YTO TIOCJIE €ro CMEpTU pad moiydaer cBoOoay,
7100 BO3IOXKUTH O0S3aHHOCTH OTIYIIEHHS HAa CBOETO HACIEIHWKA, T. €. B TO-
psanke dunenkomucca (fideicommissaria libertas). B mepBom cinyudae Hacneno-
naTenb, BeposTHO, mucan: «Moit pad Ctux, na 0yaer cBoOoJHEIM». Bo BTOpom
cillydae HacClEJHUK COBepIlajdl B OTHOIICHWH pada akT OTMYIICHUS MyTeM
vindicta — IpeTopCcKoro xe3yia 0CBOOOXKICHUS pada.

OTtnyiieHne Ha BOJIO 0€3 yKa3aHHBIX BBINIE (HOPM HIIM C UX HApYIICHUEM
CUMTAJIOCh HEJIEHCTBUTENBHBIM. bbun 1 Ipyrue, yxe HeopmaibHbIe, CIIOCOOBI
OTIyIIeHUs1 paboB Ha BOJIIO:

— 0OBSBIIEHUE B KPYTY ApYy3€eil;

— oOBsBIIEHUE B MUCHME K paly (per epistolam);

— yCa)kMBaHHE TOCIOMHOM pabda 3a CTOJ PsIIOM ¢ co0oit (per mensam).

MO>XHO OTMETHUTH elle, 4To ykazom 380 . H. 3. nmoxyyan cBoOoy pad, Bbl-
JaBIIMKA Jie3epTUpoBaBIIero conjaTta. M Bce ke B KOHEYHOM CYeTe JTMOEPTHHbI
ObLITM OrpaHUYEHbl B cpepe YaCTHOTO U MyOJIMYHOTrO MpaB: OHU HE CIYKWIH B
BOiicke; B | B. H. 3. OHM yTpaTWIM MPaBO roj0ca Ha HAPOJAHBIX COOpaHUSIX; OHU
HE MMEIU MpaBa ObITh BKIIOYaeMBIMH B COCTaB ceHaTa. Ho B mepuoa ummepuun
BOJIbHOOTITYILIEHHUKHA MOTJIM TMOJIYYUTh MOJHYIO MOJIUTUYECKYIO MPaBOCIOCO0-
HOCTh TIO CIEUHAaIbHOMY IMOCTAaHOBICHUIO uUMIepatopa. OTHOBPEMEHHO OHU
MOJTyYaJTH TIOJTHYIO TPABOCIIOCOOHOCTH U B c)epe YacTHOTO paBa.

Hmniepatop mopoit Harpakaaia BOJLHOOTIYIICHHHUKOB 30JI0THIM MEPCTHEM
(xompriom). Otcrona mpaBo Kosblla (ius aureum). Takue OTHMYIIEHHUKH TIPH
KU3HU CTAHOBUJIMCH IMOJTHOCTHIO HE3aBUCUMBIMH OT CBOMX OBIBIIIMX TOCTIO/.
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Bomnpocs! 111 caMOKOHTPOJISA

B yem Obu10 paznuune MpaBOBOIO MOJIOKEHUS IEPETPUHA U JIATUHA?
YTo SABIISIIOCH ICTOYHUKOM IIEPErPUHCTBA?

Kaxk neperpun Mor ctaTb pUMCKUM TPaKJaHUHOM?

Yro ABISIIOCH HICTOYHUKAMH padbcTBa?

A

UTto Takoe neKkynuii?

6. Kakue cymecTBoBaiM OTpaHMYCHUS MJII OCBOOOXIACHHS TOCIIOAMHOM
pabon?

7. Kaxue Boiaensuiich GopMbl OTIYIIEHHS HA BOJO paboB?

8. Uto Takoe «IIpaBo KOJIbLA»?

3.4. IOpuauveckue Juma

IlonsiTue W MPaBOBOil cTATyC OPUAHYECKOro Juna. B coBpeMeHHOM
o011ecTBe CyObEKTaMU IpaBa SBISIIOTCS HE TOJNBKO (hU3MYECKUE, HO U IOPUIU-
YyecKue Juia. PUMCKUe IOpUCTBI HE BBIICIISIIN MOHATHE IOPUIUYECKOTO JIMIIA KaK
ocoboro cyonekra. [Ipennonaranock, 4To HOCUTEISMU MTPaB MOTYT OBITh TOJIBKO
oAU — «...Bce mpaBo yCTaHOBJIEHO TOJIBKO IS JIFOACH. .. ».

Takoro Ha3BaHUs, KaK «IOPUAUYECKOE JIUI0», B PUMCKOM IIpaBe HE OBLIO,
COrJIaCHO HCCIEAOBAHUSAM, B JIATUHCKOM SI3bIKE JaXe HE ObLUIO CHEHAIBHOIO
TepMUHA 1Jisi 0003HAYEHHUS YydpexacHus. PuUMcKkue OpuUCThl MpU3HAIOT (HaKT
MIPUHAJIJICAKHOCTH TIpaB Pa3JIMuHbIM OpraHu3anusiM. Ho opraHuzanuu cpaBHU-
BaJUCh ¢ (PU3UYECKUM JIMIIOM, U YIMOMHUHAJIOCh, YTO OpraHU3alMs JEHCTBYET
BMECTO Jiula (personae vice), BMECTO OTAENbHBIX JUll (privatorum loco). Oxna-
ko yxe B 3akoHax XII Tabmuil ymoMUHAIUCh pa3iMuHble YACTHBIE KOPIOpAIlUU
penurno3Horo xapakrtepa (collegia sodalicia), mpodeccuonanpHbie 00BEAUHE-
HUSI PEMECIICHHUKOB U JIp.

ITo 3akonam XII Tabnuil Takke JoMycKajiach MOYTH MOJHAs CB0OO1a 00pa-
30BaHUS KOJIJIETHH, accoruanuii u T. . [logqoOHoro poga oObeIMHEHHS, CO3/a-
BAa€MbI€ YAaCTHBIMM JIUIIAMHU IO CBOEMY YCMOTPEHHIO, HE HYXJAJINCh B Mpe/Ba-
PUTEIHHOM PA3PEIICHUH UM XOTS ObI TIOCIEIYIOICH CAaHKIIUKA CO CTOPOHBI Op-
raHOB rOCyAapCTBEHHOM BiacTU. OHM MOTJIM HNPUHSATH IJIs 1eJIei JeITeIbHOCTH
mo0oe mojoxkeHue (ycraB), UMb Obl B HEM HE ObUIO HUYETO HAPYIIAIOIIETO
nyOJIMYHBIC 3aKOHBI; JJI1 CO3JaHUs KOJUIETUM JOCTAaTOYHO OBLIO TPEX YEIOBEK
(tresfaciunt collegium — Tpu dyenmoBeka oOpa3ylOT KOJUIETHUIO). DTOT MOPSIOK,
3aMMCTBOBAHHBIN M3 T'PEUYECKOro IMpaBa, MPOCYIIECTBOBAN C JOKJIACCHYECKOTO
Mepuo/ia 10 KOHIIA PeCyOIuKH.
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C mepexoaoM K MOHapxXuH cBOOOAHOE 00pa3oBaHUE KOJUIETHM OKa3aioch
nonuTHaecku npobnaemarnuuabiM. K mpumepy, FOnuit L{ezaps 3anpetun Bce Kop-
MOpAaIMK, KPOME BO3ZHHKIINX B JIPEBHEUIITYIO 3MOXY, MOTUBHPYS 3TO HEKOTO-
pPBIMU 3JI0YTIOTPEOICHUSIME, UMEBIIIMMH MECTO Ha MOYBE CBOOOJHOTO 00pa3o-
BaHUs KOJUJIETUH.

B I B. 10 H. 5. uMIiepaTop ABTYCT HU3/1ajl CIEIUATBHBIN 3aKOH O KOJUICTHSIX
(lex julia de collegus), BBeas pa3pemMTENbHYIO CHCTEMY YUPEKICHUS KOPIIOpa-
Uil — BCe KOpHopamuu (KpoMe PEeIMTHO3HBIX M HEKOTOPHIX MPHUBHICTHPOBAH-
HBIX, HAIIPUMEpP, TTOXOPOHHBIX TOBAPHINECTB) JTOKHBI OB BOSHUKATH TOJIBKO
C TIOJTyYEHHEM IPEIBAPUTEIBHOTO pa3pelleHUs] CeHATa U CAaHKIIMKA UMITepaTopa.
B npeBHe pecnyOnMKaHCKUN MEPUOJ HE MPU3HABAIOCH, YTO OPTaHU3aAIUs MO-
KET UMETh UMYIIECTBO. Takoe MMYIIECTBO BCErJa MPUBSA3BIBAIIOCH K YICHAM
KOpIIOpaluu 1 ObLIO HEJEIUMBIM TOJBKO Ha MIEPUOJI €€ CyllecTBOBaHus. B ciy-
yae NPEKpalleHUus JEATebHOCTH KOPHOpalid HUMYIIECTBO JIETHUIOCh MEXIY
MOCIIEAHNM COCTaBOM ee wieHoB. Kopmopamus kak TakoBas HE MOTJa BBICTY-
naTh B TPaXJIaHCKOM IIpoIlecce cama Mo ceOe, a TOJIbKO MPEICTaBIIsAs TPYIIIY e
YUPEIUTEIIEH.

Bmecte ¢ TeM puMcKre IOpUCTHI 33 AyMBIBAIUCH O MIPUPOJIE FOPUIUIECKOTO
JuIa, a Takke oOpalaid BHUMAaHHAE Ha TO, YTO B HEKOTOPBIX CIydasX MMYIIE-
CTBO HE MPUHAIJICKUT OTACIBbHBIM IpakJaHaM, a 3aKpeIUIsieTcss 3a KaKUM-TO
00BEIMHEHUEM B IIEJIOM, M OTACTbHBIC €r0 WICHBl OKa3bIBAIOTCA B OTHOLICHUH
UMYIIIECTBEHHBIX TIPaB 000COOICHHBIMH:

— PUMCKUU OpHCT MapuuaH 3aMeTWJI, YTO TeaTphl, PUCTAIHINA U TOMY
noJ00HOe UMYILIECTBO NMPUHAAJIEKAT CaMOi OOIIMHE KaK HEKOeMY LIEJIOMY, a He
OTJICNBHBIM €€ YjieHaM, U ecii oOHa umeeT pada, To 3TO HE 3HAYUT, YTO OT-
JeNbHbIE TpaXkaaHe (Y4JICHBI TOPOJICKON OOITUHBI) UMEIOT KaKyr0-TO JIOJIO MpaBa
Ha 3TOro pada;

— puMCKui 1opuct AndeH cpaBHHBANI JIETUOH U €r0 UMYIIECTBO C KOpao-
JIeM, Ha KOTOPOM MEPUOIUUECKH TTPUXOIUTCS MEHSIThH TO OJIHY YacCTh, TO JIPYTYIO,
¥ MOXET HAaCTYNMUTh MOMEHT, KOT/la BCE COCTaBHBIE YaCTH KOPaOJsl CMEHSTCS, a
Kopabuib OyneT Bce TOT ke. Tak, yrBepxkaan AjdeH, U B JETHOHE: OJTHUA BHIOBI-
BAIOT, IPYTUE BHOBb BCTYMAIOT, & JIETHOH OCTACTCS BCE TEM IKE.

3apokmaercs MOHMMaHUE, YTO B HEKOTOPBIX CIy4asx IMpaBa v 0OsS3aHHO-
CTH TIPHHAJICKAT HE TPOCTHIM TpynmnaM (GU3UIECKUX JIUIl (KaK 3TO UMEET Me-
CTO IPH JAOTOBOPE TOBAPHILECTBA), a 1€JI0 OpraHu3aliy, UMEIOIEH CaMOCTOs-
TEJNBHOE CYIIECTBOBAHUE HE3aBHCHMO OT COCTABIIAIOIINX €€ (PU3UYEeCKHX JHII.



52

KOpuct Ynpnuan roBopui, 4To B KOPIIOPAaTUBHOM 00BEAMHEHUH (universitas) He
UMeEeT 3HAUYCeHUS JUIsl ObITHS OOBEAMHEHUS, OCTAIOTCA JIM B HEM BCE BpeMsl OJIHU
Y T€ K€ YJICHBI, I TOJBKO YacCTh MPEKHMUX, UM BCE 3aMEHEHBI HOBBIMU; JTOJITH
00BbEIMHEHUSI HE SBISIOTCS JIOJITAMU OTJETBHBIX €r0 WICHOB, U paBa 00beau-
HEHUS HU B KaKOW Mepe He MPUHAJICKAT OTICITBHBIM €T0 WICHAM.

DTO HaAIISIIHO BUJIHO MPU CpaBHEHUHU Kopriopanuu (universitas, collegium)
C TOBapHUIIECTBOM (societas). B ToBapuiiecTBe kakoe-1m00 N3MEHEHUE: CMEPTh
YYaCTHHKA, BBIXOJ U3 TOBAPUIIECTBA, BCTYIUICHHE HOBBIX WICHOB, BJICKJIO 3a
co00i1 3aKII0YEHHE TOBAPHUIIIECKOTO OTOBOpa B MHOM COCTaBe, T. €. 00pa3oBa-
HUE HOBOTO TOBapuilecTBa. B kopropaii BbIOBITHE UM BCTYIUICHUE YJICHOB
HUKaK HE OTpa)KaeTcsl Ha CYIECTBOBAHUE CAMOM KOPIOPALIUHU, 32 UCKIIIOUEHUEM
TOTO Cy4asi, Korja yObUIb WICHOB MPEBBICUT HEOOXOIUMOE MO 3aKOHY MHHU-
MaJbHOE KOJIMYECTBO yUACTHUKOB.

EcTh eme oaHO pa3nnyue: B TOBApUIIECTBE Y KaXKIOrO U3 YJICHOB €CTh
oTpeseNieHHas 0l B UMYIIECTBE, KOTOPas MPHU €ro BBIOBITHH BBIACIACTCS EMY;
HAIMPOTHUB, B KOPIHOPAIIMU BCE UMYIIECTBO MPUHAIJICKUT CAMOMY OOBEINHEHUIO
¥ TIOTOMY BBIOBIBAIOIIMI WICH HE MMEET IpaBa TPEOOBATh BBIJACICHHS KaKO-
100 10JIM 3TOrO UMYILECTBA.

KOpuanueckoe MuIio mpekpamano CBOIO AeSITENbHOCTD:

— J100pOBOJIBHO IO PEUICHUIO CBOUX YJICHOB;

— TIPW COKPAIIEHWW YHUCJIa YWICHOB HIKE€ MUHUMAJIBHO IOITYCTUMOTO WX
KOJIMYECTBA (TpH);

— TIpH 3alpenIeHruH ToCyAapCTBOM KOPITOpAIlMii COOTBETCTBYIOIIETO BUA,

— TPU 3alpelieHuHd TOCYAapCTBOM KOHKPETHOW KOPHOpallid B CBSI3U C
MPOTUBO3aKOHHBIM XapaKTEPOM €€ JACSITeIbHOCTH;

— TP JOCTHKEHUU IEJIA CBOCH JIeATEIHHOCTH.

Ha ocHoBanum ycraBa 1j1si BeJIeHUS A€ FOPUIUYECKOTO JIMIa U30UPaoch
dbu3uYecKoe JINIO, B TOPOJCKUX OOIIMHAX 3TO ObLIM — actor, a B OJIaroTBOPH-
TEIBHBIX YUPEKICHUIX — oeconomus. Takum o0pa3oM, IOpUIUYECKUE JHIA B
JlpeBHeM Pume urpanm MEHBIIYIO pOJib, 4eM (U3MUYECKHE JIMIA, T. K. HHIUBHU-
IOyadbHOMY CyOBEKTY KakK IIEHTpalbHOM (purype apeBHero odiiecta ObLIO yiie-
JICHO TJIaBHOE BHUMAaHHE B HOpMax M JOKTPUHE PUMCKOTO YacTHOTO mpaBa. Bu-
TIbI FOpUMYecKux Jinil. K ropuandeckum JimiaM OTHOCSITCS:

— TOCYJapCTBO;

— HAMIIEPATOPCKUU MPECTOJ,

— MOJUTHYECKUEC OOIIMHEL
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— BOJIBHBIE COIO3BI;

— IIEPKOBHBIC YUPEKICHUS U OOTOYTrOIHbIC 3aBE/ICHNUS;

— JIe)xaudee HaclJIeCTBO.

T'ocyoapcmeo. T'ocynapcTBO B 00JaCTH MMYIIECTBEHHBIX OTHOIICHHUM TO-
Jy4YWJIO B UMIIEpATOPCKUE BpeMeHa Ha3BaHue (ucka. B mepexomnoe ot pecy0-
JUKA K UMIIEPUU BpeMs, MPU ABryCTe, COCTOSJICS, KaK U3BECTHO, pa3fien Mpo-
BUHIIMH MEXJy CEHATOM KaK OpPraHOM CTapoi pecnyOiMKd W MPHUHIIETICOM: B
CBOIO OdYepeNb pasfied MPOBUHIIUNA, W3 KOTOPBIX CTEKAIWCh B PuUM TIiiaBHBIE
JOXOJIbI TOCYIAPCTBA, CAeNall HEOOXOUMON U IBOSKYIO TOCYIapCTBEHHYIO Ka3-
HY — CEHaTCKYIO U UMIIEPATOPCKYIO.

IlepBoii octaBaics 3pap CaTypHa, COCTOSBIIMI B YIPABJICHUH CEHATA,
BTOpasi MOJy4yuia Ha3BaHUE (UCKA, PACMIOPSDKEHHE KOTOPBHIM MPUHAIIEkKATIO
MPHUHIIETICY; B HEE MOCTYIMaIl TakKXKe JOXOIbl C T€X HAJIOrOB, KOTOPHIE BHOBb
BBEJICHbI ObUIM uMIlepaTopaMu (Hampumep, S5%-HbIA HaJIOr ¢ HaCJE/ICTB
(vigesima hereditatum), 1 % c Bemield, TpoJaBaeMbIX AYKIIMOHHBIM MOPSJIKOM
(centesima rerum venalium), u ap.). Enunoit duckanbHOM Kaccel HE ObLIO; CY-
[IECTBOBAJIM pa3HbIe MPOBUHIIMAIBLHBIC KACCHI; BOGHHAS! Kacca HOCUJIA Ha3BaHUE
naxke He Qucka, a apapa (aerarium militare).

Ho ¢uck Bce-taku octaeTcsi Ha3BaHHEM, OOBEIUHSIIONIUM OTJICTbHBIC UM-
HEePaTOPCKUE KACChl, COCTOSIBILIUE MPUTOM XK€ MOJ HU3BECTHBIM LIEHTPAIbHBIM
PYKOBOZICTBOM, COCPEIOTOYMBABIINMCS B PyKaX UMIEPATOPCKOrO MPOKypaTopa
(a rationibus). ®uckambHOE HMYIIECTBO CUHTAIOCh YaCTHBIM HUMYIIECTBOM
MPHUHIIETICA KaK MEePBOT0 TpakJaHMHA PUMCKOTO HApOJa, MEXIY TeM KakK B OT-
HOILLEHUHU K 3papy CyObEKTOM HMYILECTBEHHOTO MpaBa OCTABAJIOCH TPaXkJaH-
CKoe€ OOIIECTBO B JIMIIE CEHATA.

Hmnepamopckuit npecmoan. 1lpu CeBepax ke, KO BpEMEHH KOTOPBIX OTHO-
CUTCSI MOTJIOLIEHUE IPEBHET0 HApOJHOTO 3papa MUMIIEPATOPCKUM (UCKOM, CO-
CTOSJIOCH BXKHOE, TAK)KE C FOPUIUIECKON TOUKH 3peHHsI, 000c0o0IeHe nMIepa-
TOPCKOT'O KOPOHHOTO MMYIIECTBA OT MUMIIEPATOPCKOr0 YAaCTHOTO HMYIIECTBA.
Kpome ¢uckanpHOT0 MMyIIECTBA, KOTOPOE MPUHAIICKAIO TOCYAaPCTBY B JIUIIE
UMIIepaTopa, MOCISAHUA UMEN CBOe 0co00e MMYIIECTBO (patrimonium), KOTO-
PBIM OH MOT CBOOOJIHO pacmopsikaThes (inter vivos U mortis causa).

OpHako mpu CMEPTHU KaXJIOro MMIeparopa JOHKEH ObUI BO3HHUKATh BO-
MPOC, KaKOH Y4acThI0 CBOEr0 UMYIIECTBA OH MOT PACHOPSAUTHCS B MOJIH3Y CBOUX
JeTe WM POACTBEHHHKOB, MCKIIOYEHHBIX OT MPECTOJOHACIEOus, U Kakas
9acTh J0JDKHA ObllIa MePEeHTH K MPEeEeMHUKY €ro Ha MPecToll, XOTs ObI 3TOT U He
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ObLT HACTIEHUKOM IIAPCTBOBABIIETO UMIIEPATOpa MO TPaKIaHCKOMY MPaBy, TEM
0oJiee 4TO MHOTHE MPUOOPETEHHUS B MOJIb3Yy MMIIEPATOPCKOM KacChl JENAIUCh
MMEHHO BBH/Ty MOJIOKESHHSI IPUHIIETICA KaK MPUHIIEIICa, a HE KaK YaCTHOTO JIMIIA.

Crona oTHOCATCS KOH(DUCKOBAHHBIE UMYIIIECTBA OCYXKIEHHBIX, a TAKKE OT-
Ka3bl 10 3aBEHIAHMSIM: IMPU TaKuX umieparopax, kak Kamuryna, Hepon u [o-
MUIIMAH, CUUTAJIOCh JaXke MPaBUJIOM, YTO 3aBEIIaHUs, B KOTOPBIX HE OBLIO pac-
MOPSDKEHUH B MOJIB3Y UMIIEpaTOpa, MPU3HABAINCH HUYTOKHBIMH JJISl TOTO, YTO-
OBl cIe1aTh BO3MOKHBIM OTKPBITHE HACEACTBA (PUCKY, KaK CBUACTEIBCTBYET 00
stoM CBeronuil. Takum oOpazom, B Julle UMIEpaTOpa JOHKHO OBLIO pa3iu-
4aThCsl TPOSIKOE UMYIIECTBO: (PUCKAIBHOE B CMBICIIE TOCYIapCTBEHHOI0, KOPOH-
HOE M YHCTO YacTHOE mMyIiecTBo. O00COOIEHUE 3TO BBIPA3UIOCh U B OPraHu-
3allud 0COOOTO YIpaBJIEHUS TEM U JIPYTUM HUMYLIECTBOM, MPUYEM U OT TOTO U
OT JApyroro 0O0OCOOJEHHBIM OCTAaBaJIOCh YIPABJICHUE TOCYJIAPCTBEHHO-
(puCKaIbHBIM UMYILECTBOM.

B wactHOCTH, uTO KacaeTcss 000CO0IEHUS KOPOHHOTO OT YACTHOTO UMIIE-
pPaTOPCKOro UMYIIECTBA, IIEPBOE, KOHEUYHO, HE CTAJIO JIMIIOM, a OCTaJOCh UMY-
IIECTBOM; HO B 3TOM 000COOJIEHWH BBIpa3WJiach Ta UJES, YTO CaMbIi UMIIepa-
TOPCKUH TMPECTOJI CYLIECTBYET KaK IOCTOSHHOE HOPUIUYECKOE YUpEexkICHUE,
TpeOyromiee s ceOsl CTONb K€ MOCTOSHHOTO OOECHEUEHHUsI OMNpeIeSICHHBIM
UMYIIECTBOM, CYOBEKT KOTOPOIO €CTh KaXAbli HApCTBYIOLINI rocy1apb Kak Ta-
kKoBOi. [loaTOMY | JleraT, OCTaBJICHHBIM MMIIEPATOPy U HE MOJyYEHHBINM UM 3a
CMEPTHIO, MOJIyYaeTCsl MOCAEAYIOLUUM UMIIEPATOPOM.

[IpuBuneruu, KOTopble MPEAOCTABIECHBI ObUIH (PUCKY, IEPEHECEHBI ObUIH U
Ha MMYILECTBO UMIIEpaTopa, Kak KOPOHHOE, TaK M YaCTHOE, U JaKe Ha UMYIIe-
CTBO HMMIIEPATPUIIBI — SICHBIM 3HAK, YTO MPUBUJIETUM KOPEHWINCH HE B HIEE
IOPUIMYECKOTO JIUIA, IIOTOMY YTO, HAlIPUMEpP, B OTHOIIEHUH K TOTYYCHHIO Je-
rara MexJy UMIepaTopoM U UMIIEpaTpULIeHl AeaeTcsl pa3inyue, a B CyBEepeHU-
TETe, HOCUTEIEM KOTOPOTO SBJISIETCSA UMIepaTop ¢ umneparpuuei. C 3Toil Tou-
KU 3pEHMS] HaXOWIN HYXHBIM Ja)K€ TEOPETHUUECKU MOJJIePKUBATH MPUBUIIETU-
POBaHHOE TOJIOKEHHE MMIIEpAaTOpa MU UMIEPATPHUIIBI B UMYIIECTBEHHBIX OTHO-
IIEHUSIX, BCE PaBHO O KaKoM Obl MMYIIECTBE HU UIA peub — O (PUCKAIBHOM, O
KOPOHHOM HWJIM O YaCTHOM UMITEPATOPCKOM.

Tonumuueckue o6wunsl. Croga OTHOCATCA:

I.Topona u xononuu. ['opon oO03HAUAETCS B MCTOYHHMKAX Pa3HbIMU
Ha3BaHUSMU: civitas, respublica, municipium, municipes. [To cBoemy ucropuue-
CKOMY TPOHMCXOKICHUIO KOJIOHUU, KOHEYHO, CYIIECTBEHHO PAa3INYaINCh OT MY-
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HUTUANANA. MyHUTIMTIUA OBUTM BBEJCHBI B PUMCKYIO civitas, a KOJOHHH ObUIH
BBIBEJICHBI U3 Hee, Kak BbIpasuics A ['emuil. Jpyrumu cioBamu, MyHULIUITHH
00pa30BaJIMCh U3 MEPETPUHCKUX Civitates, BOIIEANNX B cepy BIACTH PUMCKO-
ro HapoJia, a KOJIOHWU HACESUTMCh PUMCKUMU Tpa)KaaHaMH MO PacHopsKEHUIO
roCy/1apCTBEHHOM BJIACTH.

C pacnpocTpaHeHHEM PUMCKOTO IPakIaHCTBa HAa BCIO TEPPUTOPHUIO UMIIE-
pUH Pa3NUYUEe MEXAY KOJOHUAMU MU MYHULUIHUSAMHU TOJIKHO OBUIO MCUYE3HYTH,
TaK 4TO W BBEJEHHBIC B MMIIEPHUIO civitates, U BbIBeJEeHHbIC W3 Hee (coloniae
deductio) xKoMOHMM OAMHAKOBO CHEJIAIMCh MYHULIUIUSMU C MU3BECTHBIM O00BE-
MOM TOCYIAapCTBEHHBIX MPAaB U C U3BECTHBIM KPyroM camoympasiienus. Ha ro-
poJia mepeHeceHbl ObUIM jura minorum, a paBHO rOpoJiaM MPEI0CTaBICHbI IPaBO
OPEINOYTUTENIBHOTO NEPe] APYTUMU KPEIUTOpaMHu YyJIOBJIETBOPEHUS U3 HUMY-
miecTBa omkHUKa (privilegium exigendi) U 3aKOHHOE 3aJIOTOBOE MPABO B UMY-
IIECTBE JOJKHHUKA, HE TOBOPS O TOM, YTO BCSYECKH MOOMIPSIIACH MOJUTUIUTALIHS
B TI0JIb3Y TOPOIOB.

2. Acconmanuu puMCKHX rpaxias. [loka He 3aKOHUMIICS MPOLECC paclpo-
CTpaHEHUs] PUMCKOTO TPaXIaHCTBA HA BCE MEPETPUHCKHUE Civitates W MoKa Mo-
CJIEIHUE HE MPEBPATHIINCh B MyHUIIUIINK PUMCKON MMIepun B MOCIEIHEE Bpe-
Msl pecriyOJIMKY U B TEPBbIC JBa BeKa MPHUHIIAIIATA, PUMCKUE TPaXKIaHE Pa3HbIX
PEMECIIEHHBIX M TOPTrOBBIX Npo(deccuil, MPOKUBABIIUE B MEPETPUHCKUX T'OPO-
Jax, COCTaBJsIM coO0OM 0coOyro eauHuIly (conventus civium romanorum), 3a
KOTOpPOW MpHU3HAHO OBUIO MPaBO UMETh KOHBEHTHI. Takue KOHBEHTHI MOTJIH
ObITh M B WUTanum, BHE NpenenoB TEPPUTOPUHU, aCCUTHOBaHHOW ropoaam. Ilox
NOHATHE KOHBEHTa HE MoJoIa Obl COBOKYIMHOCTb PUMCKHX TpaXkJaH OJIHOM
KaKoi-Imbo pemecieHHor npodeccuu, MOJyUrBIIasl OCEMIOCTh B KAKOM-ITHO0
MEPETPUHCKOM TOPOJIe WJIM BHE MYHUIIMMAIBHONW TeppUTOpHH. JTO OblLia OBI,
CKOpee, KOJUIETHsl, a HE KOHBEHT, Ul MOHATUS KOTOPOro TpeOOBaslOCh, YTOOBI
OH OBLI CAMOJIOBJICIOIIINM.

3. Cenenus (vici, pagi, castella, fora, conciliabula, praefecturae). Pagi —
MECTHBIE TIOCEJICHUS B MpeaeNiaX TOPOJCKON TEpPUTOPHH; HEKOTOPBIC U3 HUX, C
pPOCTOM Tropojia, BXOIWIN MO3/JHEE B COCTaB CaMOro ropojia, Kak 3To ObUIO B
Pume. Pagi o6o3Havyaiuch Takxe U APYrMM TEPMHUHOM, HO B OCOOCHHOCTH IO-
clleJHeEe Ha3BaHHE MPUJIArajoch K TEM MOCENEHUSIM, KOTOpble BO3HUKAIU B UM-
NEPaTOPCKUX U APYTHX (CEHATOPCKUX, IIEPKOBHBIX) JTATU(DYHAUSIX UM JOMEHAX
(saltus) u cocrosiin cHayana U3 CBOOOJHBIX MENKUX apeHIATOPOB — PUMCKHUX
IpaKJaH, a MO3/IHee U3 MPUKpEIUIEHHBIX K 3emiie (glebae adscripti) koy0HOB.
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Saltus BooO111€ HE BXOIWIN B TEPPUTOPHATIbHBIE OKpYTa TOPOJOB M CaMH IO Ce-
0€ COCTaBJIsUIM TEPPUTOPUATIBHBIN, quasi — MyHULIUIIAJILHBINA OKPYT, TaK YTO €c-
JU B PUMCKOM MHpE CYIIECTBOBAJIO HEYTO MOJOOHOE COBPEMEHHOW CaMOCTOSI-
TEJIBHOU CEIhCKOM OOIIMHE, TO HE B TEPPUTOPUSIX TOPOJIOB, a B saltus, KaKOBHI,
Harpumep, B ocodbeHHocTH adpukaHckue saltus. CeneHusl yKpeTUIeHHbIE Ha3bl-
Bannch castella. Hanportus, fora u conciliabula umenu Ty o0iryro 4epty ¢ Koj0-
HUSIMH, YTO OCHOBBIBIMCH TOCYIAPCTBOM; OHH ObLTH O(UIIUATIEHBIMHU.

Tax, fora ycTpanBanuch pUMCKMMHU MarucTpaTaMy Ha BOGHHBIX joporax. B
ATUX MYHKTaX, 32 HEUMEHHEM COOCTBEHHBIX CYJE€OHBIX MAaruCTpaToOB, MIPETOP B
U3BECTHOE BpeMs rojia MPOU3BOAMII CY/, HO 3TH K€ MYHKThl MOIJIM CIY>KUTh U
Mectamu Juist sipmapku (conciliabula). [IpedexTypsl MOTIM BKIIOYATh OOIIMP-
HbIE 00JIaCTH; TaK, TOpoJia HeOIaroapHble UM BEPOJIOMHBIEC MTOTUMHSIINCH pe-
xuMy rnpedextyp. BooOuie xe noa npedekTypaMyu NOHUMAIHUCh T€ OOILIMHBI,
KOTOpbIE HE HMMEJIHU COOCTBEHHBIX MAruCTpaTOB WJIM HMEJIH TaKUE, KOTOPHIC
BIIOJIHE WJIM OTYACTH OBUTM JIMIICHBI IOPUCIUKIIUUA U TIOITOMY JTOJDKHBI OBLIH
HoJyyaTh HOpUCIUKLINIO U3 Puma, T. e. de jure oHM MOJIeXanu IOPUCAUKIUU
TOpPOJICKOTO IpPEeTopa, KOTOPBIM OCYIIECTBIIST TAKOBYIO uepe3 cBoux praefecti
juri dicundo.

C ToukM 3peHHsT MCTOYHHMKOB IOCTMHMAaHOBa ImpaBa fora, conciliabula,
praefecturae mpencTaBIAIOTCS YK€ MHCTUTYTaMu apxandeckumu. UTto kacaetcs
ceJieHUui BOOOIIE, TO, MOXKET ObITh, TOJBKO T€ W3 HHUX, KOTOPhIE UMEIU CaMo-
CTOATEIBHOE CYIIECTBOBAHHE, HE B KaueCTBE COCTaBHBIX YacTeW TOPOJCKOTO
OKpyTa, a TEPPUTOPUU BHE TOpOJ]a, UMETH JIsi 00JaCTH WMYIIECTBEHHBIX OT-
HOIIICHUH TTpaBa IOPUIUIECKOTO JIUIIA.

4. IlpoBunuuu. B (eogocreBckoM KOJEKce €CTh SICHbIE YKa3aHWs Ha To,
YTO MPOBHHIIMH, T. €. OOIIUPHBIE OKPYyTa, BKIIOYAIONINE HECKOJBKO TOpPOJIOB,
paccMaTpUBAINCh KaK IOPUAMYECKOE II€JI0€ U B 00JaCTH UMYIIECTBEHHBIX OT-
HOlIeHUH (commune provinciae). B mpoBUHIUAIBHBIX COOpPaHUSIX, UMEBIIHMX
MECTO B METPOTOJIUH, UM TJIABHOM TOPOJie MPOBUHIIUHU, YIIOJTHOMOYEHHBIE OT
rOpoZI0OB 0OCY>KJalii OOIIMe JAeia IeJ0M KOPHOpaluK; MPOIICHUS MO MOBOILY
Pa3HBIX 3aTPYIHEHUN aPECOBAUCH K MMIIEPATOPaM, U OTBETHBIN UMIIEpATOP-
CKUH PECKPUIIT TaKKe HEMMOCPEACTBEHHO aJIPECOBAJICS K OOIIMHE.

Bonvnule corozvl. 11oa BONBHBIME COI03aMU TOHUMAJIMCH OOIIECTBA, KOJLIE-
THH, KOTOpBbIE HE COCTaBISUIM HWHTETPHUPYIOMICH YacTH TOCYIapCTBEHHOTO
YCTpOICTBa, HO KOTOpPbIE TEM HE MEHEe HOCHUJIM WM CTapaluCh MPUAATh cede
0oJjee WM MeHee MyOJUYHBIN XapaKTep CBSA3BIO C KYJIBTOM HIIU JKCILTyaTaIue
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pemMecia, BAXKHOTO C TOYKH 3PEHUS TOCYAApCTBEHHOW >KM3HU. Pa3sHOBHIIHOCTH
KOJUIETUH CJeAyIolre: KOJUIETUH PEeTUTHO3HbIE B COOCTBEHHOM CMBICIIE, KOJLIe-
MU TIOXOPOHHBIC, KOJUIETHU PEMECICHHUKOB, KOJUIETUH WM JEKYPUHU TOTIH-
HEHHOTO CITy>KeOHOTO TMepcoHaia, TOBAPUINECTBA MyOIMKAaHOB, T. €. rocylap-
CTBEHHBIX OTKYMIIIMKOB WJIM MBITAPEH.

Penueuosnvie xonnecuu. Mexay penurio3HbIMH B COOCTBEHHOM CMBICIIE
KOJUIETUSIMH HYKHO Pa3iuyaTh IMyOJMYHBIE )KPEUSCKHUE KOJUIETHU U OCTaJbHBIC
PEUTHO3HbIE KOJUIETHU. Pa3znuune MexIy TeMH U JPYTUMHU COCTOSJIO B TOM,
9TO OUITHATBHBIC KPEUCCKUE KOJIJIETHH HE OXBATHIBAJIM OPTAaHM30BAHHOM CBSI-
3bI0 OMNPEJCICHHYIO O0OCOOJICHHYIO TpYIIIy YTHUTENEH KyJbTa, TOTJa Kak
OCTAJIbHBIE KOJUICTMH HWMENH OOIIMHHYIO0 OpraHu3anuio. J[pyrumu cioBamw,
opuIMaTbHBIE KOJJIETHMH OBUIM TOJBKO KOJUIETUSIMHU KPEIIOB, COCTOSIBIINX MPU
TOM WJIA JPYTOM Xpame, K KOTOPBIM He OBUTH MPUYPOUYEHBI OOIIUHBI BEPYOIIHX.

lloxoponnvie xonnecuu. K penmuruo3HbiM ke KOJUJIETUSIM JOJKHBI OBITh OT-
HECEHbI WIH, IO KpailHell Mepe, B ONMKANIIYIO CBSI3b C HUMHU MOCTaBJIEHBI MO-
xopoHHbIe komuteruu (collegia funeratitia), kak MOTOMy, 4TO MecTam Morpede-
HUS PUMIISTHE TPUIATH PEITUTHO3HBINA XapaKTep, BCICACTBUE YEro OHHU IMPUUIHC-
JISUTUCH JaXKe K «BelaM 00KECTBEHHOTO IpaBay (res divini juris), Tak U MOTOMY,
YTO KOJUIETHH TOTO POJIa, IO BCEH BEPOSITHOCTH, CTAHOBUJIUCH TIO]] 3aIIUTY Ka-
KOTO-HUOY/Ib ONIPENeNIEHHOTO 00KECTBA, KyJIbT KOTOPOTO U OBLI CHEIUAIbHBIM
KYJIbTOM KOJUIeTHH. UJeHBI 3THX KOJIJIETHI, KOTOPHIMU MOTJIH OBITH TaKe paObI
C corjiacus uX TOCIOJ M KOTOpbIe BOOOIE BEpOOBAIKNCH M3 HUBIIMX HEIOCTa-
TOYHBIX KJIACCOB HaceJIeHUs (tenuiores), COOMpAIUCh pa3 B MECSI] JJIsl BHECEHUS
U cOOpa WICHCKUX B3HOCOB, M3 KOTOPHIX COCTABIISLIaCh OOIask Kacca KOJUIETHiA,
JUIS PEJIMTUO3HBIX K€ 1ieJied Moriau cobupatbes U 4vamie. M3 obmieit kaccol B
clyyae CMEpPTHU OJHOTO M3 WICHOB BhIJaBajach AcHexHas cymma (funeratitium)
JUTSI TIOKPBITHS U3JIEPIKEK TTOTPeOCHMS.

To »xe camoe HYXHO ckazaTh 0 collegia sodalitia, win nipocto sodalitia,
JUTSI KOTOPBIX PETUTHO3HAs 1eJTh CIY)KUJIa TOJIBKO MPEIJIOTOM U KOTOPhIE Ha ca-
MOM Jene Obuth KiayOaMu Jijisi OOILECTBEHHOIO pa3BJIEUYEHHMsI, B KOHLE K€ pec-
MyOJIMKAHCKOTO BPEMEHU CACNIATUCH TOJIMTUYECKUMHE KITyOaMu IS TOAIepKa-
HUS KaHAUJATYPhl TOTO WIJIM APYTOTO JIWIA, XOPOIIO OIUIATHUBIIErO 3Ty IOJ-
JIEP’KKY, U BCIEACTBUE ITOTO CTAH UCTOYHUKOM CMYT M OMACHOCTEH I Tpa-
BUTEILCTBA, KOTOPOE M 3aMPETHIIO UX.

Konnecuu pemecnennuxos. B umneparopckoe Bpemsi 00pa3oBaJIMCh HACIIEI-
CTBEHHBIE II€XH, WICHBI KOTOPHIX BMECTE C MX MOTOMKAMHU JOJDKHBI ObLTH 005-
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3aTeJIbHO OTHPABIIATh U3BECTHOE PEMECIO KaK MOBHUHHOCTH B IOJIb3Y rOCylap-
CTBa, KOTOPOE 3a TO OCBOOOKJATI0 UX OT HECEHUS IPYTrUX MOBUHHOCTEW WIIU TS~
rocteit. ['ail MpUBOIUT B IPUMEP TAKUX KOJIETMU C KOPIOPATUBHBIMHU MPaBAMHU
XJIEOOIEeKOB WM OyJIOYHUKOB (pistores) B Pume u kopabenbiukoB (navicularii)
B PuMe u B mpoBHuHIMAX. X1€O0NIEKH U KOPAOCTBINUKHN JEHCTBUTEIHLHO JI0 Bpe-
MmeH KOcTuHmnana coxpanwim Hanboiee BaXKHOE 3HAU€HHE JIJISl TOCY1apCTBEHHOM
KU3HH KaK JEHCTBOBABIIME MO CHAOKEHUIO CTOIMI] IPOAOBOJIBGCTBHEM.

Konneecuu unu dexypuu noouunennoeo ciuyscebHoeo nepcouana. Jluna noa-
YUHEHHOr'0 CIIYEOHOro mepcoHanga BOOOIIE HOCWIM HA3BaHHE ANMApUTOPOB H
COCTOSJIM B MOJAYMHEHUU Y MaructparoB. Jlekypus B COOCTBEHHOM U NEPBOHA-
YaJIbHOM CMBICJIE CJIOBA O3HAYAET OTIEJIECHUE U3 JAECITH JIML, YCTAHOBIECHHOE B
UHTEpECaX aAMUHUCTPALMM, WU OTIACICHUE KOPIOPALMH, PACWICHEHHOH IIO
JIECATKAM; HO MO3JHEE TEPMHUH 3TOT CHENAJCS HACTOJIBKO TEXHUYECKHUM, UTO
CTaJI MPUJIAraThCsl U K TAKUM KOPIOpaLUsSM 3TOr0 poja, KOTOphIE HE pacmaja-
JIUCh HA OTJIEJICHUSI.

Obwecmea unu moeapuwecmea nyoruxaros. llyOnukanamu y pUMIISH
Ha3bIBAJIMCH JIMLA, OpaBIlIME Y TOCYJapCcTBa B apeHAy WM Ha OTKYN KaKOM-1100
POJI TOCYIapCTBEHHBIX JOXO0B. PUMCKas afMUHUCTpaLus BOOOIE OTINYaIacCh
TOM OCOOEHHOCTBIO, YTO MPEANOYMTANIA, TaK CKa3aTh, ONTOBBIE ONEpAIHH,
OCTAaBJISISL I€TANIM U OTJEJbHBIE CIACIKM YaCTHBIM IpeAnprHUMarTensM. Tak, aa-
e BOEHHas 100bIYa U UMYLIECTBO, IOCTaBLIEECs TOCYAApCTBY MyTeM KOH(UC-
KallUM WIA B Ka4€CTBE BBIMOPOYHOI'O, ITPOJABAINCH LIEJIMKOM, ITOCJIE YEro Io-
KYIUIUKY MPEJOCTABIIIIACH PACIPOIaXka B PO3HUIYY. TOYHO Tak K€ U B3UMAHHUE
Pa3IMYHBIX HAJIOTOB M IIOBUHHOCTEW ITPOU3BOAWIIOCH HE JOJKHOCTHBIMM JIMI[A-
MU TOCYAAapCTBa B TOCYAapCTBEHHYIO Ka3Hy, a YAaCTHBIMM JIMLAMU, OOs3bIBAB-
IIUMUCS BHOCUTD €XKETOJHO B Ka3HY KPYTIYIO CYMMY.

[Tpu ummneparopax, BOpodyeM, ObLIIM CIIEIaHbl pEeUIMTENbHbIE IIaru K ycTa-
HOBJICHUIO T'OCYJAapCTBEHHOI'O KOHTPOJS 32 B3UMAaHHWEM HAJOrOB, MPUYEM, KaK
HaJ0 JyMaTh, OOpa3LoM CIy)XWJa MTOJEeMEeeBCKas cHucTeMa (PUHAHCOBOTO
yIpaBJIeHHs], TOCNIOACTBOBaBIIAas B Erunre 10 nmokopenusa ero Pumom. 3Haun-
TEIbHEUIIUMH U3 IYyOJMKAaHOB OBbUIM MBITapu, apeHJIOBaBIINE JAECATUHY
(decumani), TamokeHHble MONUIMHBI (portitores), MyOJWYHBIE NACTOMINA
(pecuarii, scripturarii).

Jliist onepanuii myOIMKaHOB TPEOOBAIUCH OOJBIIKNE KalUTAbl, 0COOCHHO C
TeX NOp, KaK TeppuUTopusi PUMCKOro rocyapcrsa Mmoyqusia r[poMagHoe paciiu-
pEHUE U B apeH]ly CTaJIM CIaBaThCsl IOXOJbI ¢ oOmupHenmux npoBuHIui. Ilo-
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ATOMY apeHJaTOpaMu MOTJIHM OBITh TOJBKO TAKUE JIWIA, KOTOPHIE MMEIH BBIC-
MK 1IeH3, T. €. MPUHAJJICKAIIM K COCIIOBUIO BCaAHUKOB. [lyOnukanam ObL1 pu-
CBOCH 3HAK JIETUTUMALIMM — 30J0TOM MEPCTEHb, KOTOPBIN CIYKWJI MOYETHBIM
otnnuueM. EcTecTBeHHO, YTO JIJIsi OCYIIECTBJICHUSI TAKOTO MPEANPUATHS, KOTO-
poe TpeOoBao OONBIIUX JEHEKHBIX CPENICTB, YKE B IPEBHEE BPEMs COCTABIIS-
JIUCh TOBAPUILIECTBA KATUTAIHUCTOB.

I'pomanHble KanUTallbl, KOTOPHIMH CTaJX pacIojaraTh HaKUBIIMECS HA OT-
Kynax B mpruoOpeTaeMbiXx PUMOM MPOBUHIUAX IMyOJIMKAHBI, JIETaId BO3MOXKHOM
pealn3aluio OTKyHmHOro jena B (opMe OOBIKHOBEHHOTO TOBAapHIIECTBA, H,
HAINPOTUB, MOTPEOHOCTh B HUX JOJDKHA ObLIa YYBCTBOBAThHCS CUJIbHEE, KOIJIa
OOJBITIE KamUTaldbl CTAIH CKPBIBAThCS. A TpHHWMAas BO BHUMaHUE, YTO BO
BpEMEHA UMIIEPUU CTaJl YCTAHABJIMBATHCS MPABUTEIHLCTBEHHBIH KOHTPOJIb Haj
OTKYIIIMKaMHU, TPUYEM U CaMU HaHMMAaTEeIW CTald MpeBpamiaThCsi B MOJTy4H-
HOBHUKOB, U IIPUTOM K€ OTBETCTBEHHOCTh 33 aKKYPATHBIN B3HOC MOJATEN CcTalla
BO3JIAraThCsl HA TOPOIa C UX JICKYPUOHAMU WU KypuajaMu, a TOCTaBKU Pa3HOTO
HE0OX0IMMOI0 MaTepHalia BO3JI0KEHbI Ha U3BECTHBIE KOJUIETUU — II€XH, MOYKHO
Mpeanoiaratb, YTo BOOOIIE BpeMsl MPOIBETaHUs IMyOJIMKAHOB Kak OOraToro u
MOTYIIECTBEHHOTO COCJIOBUSI M BPEMS CYIIECTBOBAHUSI TOBAPUIIECTB MyOJIMKa-
HOB B KQU€CTBE IOPUIMYECKUX JIUI PEIIUTEIBLHO HE COBMAJAIOT U YTO UCTOPU-
YECKUN MEpHO/l, B TEUCHHE KOTOPOro TOBAPHUIIECTBA ObUIH IOPUTUUECKUMHU JU-
11aMH, ObLJT HE OCOOEHHO MTPOIOTIKUTEIICH.

Llepxosnvie uncmumymsl Xpucmuancko2o epemenu. IIpu XpHUCTHAaHCKUX
UMIepaTopax IPUANICCKUMH JIMIIAMU ObUTH LIEPKOBHBIE YUPEXKIACHUS, U UMEH-
HO B JIMIIE UX aAMUHUCTpaTopoB. I1o 3akoHOmaTensCTBY uMIieparopa KOctuHu-
aHa, KpOM€ EMHCKOICKON IIEPKBH, KOTOpasi MEpPBOHAYAIBHO ObLTa €IMHCTBEH-
HBIM IIEPKOBHBIM MHCTUTYTOM, HAJCJICHHBIM MpPaBaMU IOPUIUUYECKOTO CYOBEKTA
B JIMLIE CBOETO EMHCKOIA, K IOPUINYECKUM JUIAM MPUYUCIISAIOTCA LIEPKBH, MO-
HACTBIPU U OOTOYTOIHBIE 3aBEACHUSI.

Bonpocsl 1j1s1 CAMOKOHTPOJIS

B 1yeMm cocTtosiiio paznnuue Mexay Kopnopanuei 1 TOBApUILIECTBOM?

B kakux ciiydasix FopuIn4eCcKOe JIMLO IPEKPAILATIO CBOKO IEATEIbHOCTD?
Kaxkue cymecTBoBaJIi BUIBI FOPUANYECKUX JTULL?

YTO OTHOCUIIOCH K MOJIUTUYECKUM OOIIMHAM?

Yro takoe «Pagi»?

Kto Takue my6ivkanbI?

NNk =

Uto OBLIO OTIMYHUTEIHHBIM 3HAKOM MTyOJIMKAHOB?
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TEMA 4. CEMEHHO-IIPABOBBIE OTHOIIIEHUSI.
PUMCKAS CEMbS

4.1. O0muii CTpOi pUMCKOM CEMbU
4.2. bpauHo-ceMeiHbIe OTHOIIECHUS
4.3. IIpaBoBbI€ OTHOIIICHUS POJUTENCH U JETEU

4.1. O0mmii cTPOii pUMCKON ceMbH

OcHOBHBIC YepThbI ceMeHHOro cTposi. [IpaBoBO CTPOl PUMCKON CEMbU
OTHOCUTCS K YHCTY CHEIU(UUECKHX PUMCKUX MPABOBBIX MHCTUTYTOB. TOJBKO
PUMCKHI TpakJlaHUH MOT BCTYIUTh B PUMCKUI Opak M OCHOBaTh PUMCKYIO Ce-
Mbt0. OCHOBHBIE YEpPThI CEMEHHOTO CTPOs ObLIN BBIPAXKEHBI B PUMCKOM IIPaBe C
UCKIIFOYUTEIBHON 3aKOHYEHHOCTBIO U MOCIIEIOBATEIBHOCTBIO, 3 U3BMEHEHUS UX
3HAMEHOBAJIM ITyOOKHE U3MEHEHHUS U B YCIOBHIX XO3SMCTBEHHOM k13HU Puma,
U B UJICOJIOTUH €T0 TOCIOJCTBYIOIINX KIACCOB.

Urak, o6nacTs cemeitHoro npaBa B PuMe HauMHAeTCs C MOHOTaMUYECKOU
CEMbHM, B OCHOBE KOTOpOHl JieXkaja BIJIACTh TIJIABbl CEMbU U JIOMOBIIAJIBIKH
(paterfamilias). Bce 4iieHbl B TaKOM ceMbe MOAUUHSIIOTCS BIIACTH OJHOTO. DTO —
arHaTU4ecKasi CEMbsi, B COCTaB KOTOPOM KpPOME TIJIaBbl CEMbH BXOJMIIN: €T0 XKEHA
(in manu mariti), T.€. NOJAYUHEHHAss MY>XHEH BiacTu, ero jgetu (in patria
potestate), )KeHbI CBIHOBEH, COCTOSIBIIME B Opake cum manu M MOJYMHEHHBIE HE
BJIACTU CBOUX MYXEMW, KOTOpbIE caMu ObUIH MOJABJIACTHHI IJ1aB€ CEMbHU, a BJIACTH
MOCJIEIHETO, U, HAKOHELl, BCE MOTOMCTBO MOABJIACTHBIX CHIHOBEH: BHYKH, Ipa-
BHYKH U T. JI. Bce moaBiIacTHBIE TJIaBe CEMbU YJIEHBI CEMbU HA3bIBATUCH SUI.

B Takoii cembe nuIIb JOMOBIAbIKA OBLT BIOJIHE MPABOCIIOCOOHBIM JTUIIOM
(persona sui iuris), a OCTAJIbHbIC WICHBI CEMbU TMOJHOW MPABOCIIOCOOHOCTH HE
umenu (personae alieni iuris). OTCro/la U TIONLIO BBIPAXKEHHUE, YTO JKEHA MO OT-
HOIIIEHHIO K MYy HaxomuTcs loco filiae, MaTh nmo oTHOmEHUIO K AeTIM — loco
sororis u T. 1. ChIHOBbS M BHYKH HE MOJTY4at0T CBOOOIbI OT MOAYUHEHUS OTIIOB-
CKOM BJIACTH JaKe€ €CJIM MOJIy4aroT I0JDKHOCTh MaructpaTta. He ocBoOokaaer ot
BJIACTU TJIAaBbl CEMbUM M HHMKAKOW BO3pacT MOJBIACTHBIX. OHA Mpekpamiaercs
TOJILKO CO CMEPTBIO WJIU 110 BOJIE JJOMOBJIAIBIKH.

IloHsiTHE ATHATMYECKOr0 M KOTHATHYECKOro poacTBa. B pumckom mpa-
BE€ pa3JIMYaJIMCh JIBa BUJA POJICTBA!

1. Aenamuueckoe (acnamckoe) poocmeo. IlomunHEHNEM BIIACTH TJIaBHI Ce-
MbU ONPEACISIOCh arHaTUYeCKOEe POJACTBO, Ha 0a3uce KOTOPOro U OCHOBBLIBA-


http://www.nnre.ru/yurisprudencija/rimskoe_pravo_konspekt_lekcii/p7.php#metkadoc2
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http://www.nnre.ru/yurisprudencija/rimskoe_pravo_konspekt_lekcii/p7.php#metkadoc4
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Jach puMckas cembs. Jlous pater familias, BeIXOAMBIIAs 3aMyK, TOCTyIaNa MO
BJIACTh HOBOTO JOMOBIAJbIKKM. OHA CTaHOBUJIACH arHATUYECKON POJCTBEHHULICH
HOBOW CEMbU U IepecTaBasia ObITh arHATMYECKON POACTBEHHUIIEH CBOETro co0-
CTBEHHOT'O OTI[a U 4WICHOB CBOEH OBbIBILIEH CEeMbH. «ATHaTaMU HA3bIBAIOTCA T€,
KTO CBSI3aH 3aKOHHBIM POJICTBOM. 3aKOHHBIM € POJCTBOM SIBIISIETCS] TAaKOE, KO-
TOPOE COCTABIIAETCS MOCPEACTBOM JIUI MY>KCKOTO MOJ1a». ATHATUYECKOE POJCTBO
MOTJIO OBITH OJIM3KUM U JAalieKUM. BIU3KUMH pOICTBEHHUKAMU CYUTAIUCH JIMIIA,
HaXOJISLIUECS 0] BIACTHIO OMPEEICHHOT0 TOMOBIAIbIKU. JlalbHKe arHaTuye-
CKH€ POACTBEHHHUKH — 3TO JIMIIA, KOTOPBIE KOTJa-TO OBUIH MO/ €r0 BIACThIO.

C pa3ButueM X03siCTBa, NpeBpaiieHueM Puma u3 obiiecTBa Mponu3BOIUTE
Jedl B 00IIEeCTBO MOTPEOUTENEH BIACTh IOMOBIA/IBIKMA CTaja NPUHUMATh Oosee
OTIpe/ieNIEHHbIE TPAaHULIbl; POJCTBO MO KPOBH (KOIHATUYECKOE POJCTBO) MPHOO-
peTaiio Bce OoJpIliee 3HaUYCHHE.

2. Koenamuueckoe (koenamckoe) poocmeo. KorHatudeckue poJCTBEH-
HUKH — 3TO JIMLA, UMEIOLIUE XOTs Obl OJHOTO OOILETo MpeKa.

Kposmuvie poocmeennuku — amo:

— POJICTBEHHHUKH TIO MPSIMOUN WIH OOKOBOU TUHUU:

e POJCTBEHHUKHU MO mpsaAMoi JuHuu (linea recta) — nuila, MPOUCXOSAITIE
OJIHO OT apyroro (men, oter, cbiH). [Ipsmast JTUHUS MOXKET OBITH BOCXOJSIIEH
(linea ascedens) unu Hucxomsmei (linea descedens) B 3aBUCMMOCTH OT TOTO,
MPOBOAMTCS OHA OT MOTOMCTBA K MPEAKY JUOO0 OT IpeKka K MOTOMCTBY;

e pojacTBeHHUKH 10 OokoBo# nuHuH (linea collaterales) — nuia, nmeromue
00111eT0 MpeJika, HO HE COCTOSIINE B POJACTBE MO MPSAMOM JUHUU (OpaThsi, CECT-
PBI, IBOIOPOJIHBIE OpaThs, TUIEMSIHHUKH U JIP.);

— Opaunslie (legitimi) u BHEOpauHbIe (Spurn) poJACTBEHHUKH;

— TIOJHOPOJHBIC WM MOTYPOJHBIE POJICTBEHHUKH:

e TIOJHOPOJHBIE POJICTBEHHHUKH (germani) MPOUCXOIST OT OJJHUX U TEX Ke
MPEIKOB;

 TOJYPOJHBIE POJICTBEHHHKH (consanguinei W uterini) MPOUCXOISAT OT
OJIHOTO OTIIa U pa3HbIX MaTepel (consanguinei), UM HA0OOPOT, OT OJHOM MaTe-
pH ¥ pa3HBIX OTIIOB (uterini).

CgoiictBo (affinitas) — 3TO poACTBO MEXIy CYNpPyroM U KOTHATUYECKUMHU
POJICTBEHHHUKAMH BTOPOTO CyIpyra (Hampumep, CBOMCTBO ObLIO MEXIY MYKEM
M KOTHATHYECKMMHU POJICTBEHHHWKaMU >KeHbI). CTeneHb POJCTBA HMCUHUCIIAIACH
KOJIMUYECTBOM POXKJIEHUH, HA KOTOPOE COMOCTaBJIsiEeMbIe JIUIA OTCTOSIT OJHO OT
APYTOTO: MO MPSIMON TUHUHM — KOJIMUYECTBO POXKICHUH HEMOCPEACTBEHHO MEXITY
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STUMU JIUIIAMU TI0 BOCXOSIICH MM HUCXOISINEH, a M0 OOKOBOW JIMHUHA — KOJIHU-
YECTBO POXKACHHM OT 0o011ero npeaka. CTerneHb CBOMCTB UCUUCIIIIACH TAKUM Ke
00pa3oMm, KaK poJICTBO Cymnpyra (HalpuMep, MyX SBJISIETCS CBOMCTBEHHUKOM Te-
cTs 1-#1 cTeneHu 1o npsMon JIMHUN).

Pumckas uctopus mpolia 4yepe3 pa3BUTHE CEMEN OT arHaTUYECKOro K KO-
THATUYECKOMY POJICTBY:

— KOHCOpIHyM (consortium) OBIJT CaMbIM MEPBBHIM BHUIOM CEMBH — JTO Ce-
MelHas oOIlMHA, OCHOBAHHAs HAa arHaTUYECKOM POJICTBE M BO3HUKILAS TMOCHE
pacrmajaa pojla Ha OTAeibHbIE Tpynnbl. Bo riaBe oOMMHBI ObLUT CTapeuInHa,
B3POCIIbIE MY>KUMHBI peliajiu cy1p0y oOIMHBI Ha 00IIeM coOpaHuu;

— maTpuapxaibHas cembs (familia) cMeHHMIIa KOHCOPIHYM;

— KOTHAaTUYECKasi CEMbsl MOSIBUJIACH MO3/IHEE C YIYYIIEHUEM IPABOBOTO
MOJIOKEHUS JIMI], HE MMEIOIIMNX MOJHON mpaBocrocoOHoctu (alieni iuris). Ko-
THaTUYECKasi CEMbS SBJISIIACH COI030M OJIM3KUX, TOJIBKO KPOBHBIX POJCTBEHHU-
KOB, JKMBYIIIUX COBMECTHO. B KOTrHATHYECKYI0 CEMBIO BXOJWIU OOBIYHO TJIaBa
CEMBU C JKEHOH, JIEThbMU U IPYTUMU OJIM3KUMU POJICTBEHHUKaMU. Biacte nomo-
BJIQJIBIKK OOJIbIlIE HE ObLIa HEOTPAHMYEHHOM M CBOJAMWIACH K OJIaropa3zyMHOMY
HakazaHuio («ad modicam castigationemy).

C nosiBIeHHEM KOTHATUYECKOM CEMbU CTAJIO MPU3HABATHCS, YTO U PaObI
MOTYT UMETh POJICTBEHHBIE CBs3U (cognatio servilis); 3TO MoJiokeHHe ObLIO HO-
BbIM i1 puMJsiH. [Ipu pa3BuToil matpuapxajibHOM ceMbe, Korjaa padbl Obuin
JUIIb «TOBOPSIIIIUM OpPyAUEM», pabbl MOTJIA TOJBKO COXXHUTEIHLCTBOBATh U UX
CEMEUHBIC CBSI3U HE TPU3HABAJIUCK.

[TocnenoBarenbHOE OrpaHUYEHUE BIACTH JTOMOBIAIBIKA BO BCEX €€ MPOSIB-
JICHUSIX: B OTHOILIECHHUM >KEHBI, JETEH M HMX MOTOMCTBA, U MapaIebHO OCY-
IIECTBIISBIIEECS MOCTEINEHHOE BBITECHEHHWE arHaTUYECKOTO POJICTBA POJICTBOM
KOTHATUYECKUM COCTAaBIIIIOT OCHOBHOE COJIEpYKaHME IMPOLECcca Pa3BUTUSI PUM-
CKOT'O CEMEWHOro mpaBa. ITO Pa3BUTHE OCYIIECTBIISIIOCh HA OCHOBE ITyOOKHX
U3MEHEHUN YKOHOMHUYECKOU KU3HU PuMa, 1o BIMSHHUEM XO4a €ro MOJUTHYE-
CKOWM HCTOPHUHU, OJHOBPEMEHHO C MOCJIEIOBATEIIbHBIM MU3MEHEHUEM (HopM coO-
CTBEHHOCTH OCBOOOXICHUEM JOTOBOPHO-00513aTE€ILCTBEHHOTO MPaBa OT €ro U3-
HavyajabLHOTO (popManm3ma.

Bonpocsl 1151 CaMOKOHTPOJIS
I. B ueMm 3aknroyanoch OCHOBHOE OTJIMYHME arHaTCKOTO POJACTBA OT KO-
THaTCKOT0?
2. Kro cumnTancs KOrHaTU4ECKUMH POJACTBEHHUKAMMU?
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3. Uro u3 cebs mpencTaBisiil KOHCOPLMYM?
4. B dem 3akiroyanach BIacTh JIOMOBJIAIbIKM B KOTHATUYECKON ceMbe?
5. Mornu nu pabbl UMETh POJICTBEHHBIE CBSI3U IO PUMCKOMY TIpaBy?

4.2. bpauHo-ceMeliHbIe OTHOIICHUS

Ionsitue u popmsbl Opaka. Pumckuii ropuct Monectun (III B. H. 3.) onpe-
JeNsul Opak Kak CO03 MY»Ka U YKEHbI, COeIMHEHUE BCEH >KU3HU, OOUTHOCTH 00-
’KECTBEHHOTO U 4esioBedyeckoro mpasa (d. 23. 2. 1).

D10 ompeneseHue, 0JIHaKO, HE COOTBETCTBOBAJIO JIEUCTBUTEIILHOMY TOJIO-
xKeHuto Bemed. Jlemo B Tom, uTo mepBoit popmoii Opaka B Pume Obu1 Opak mon
Ha3BaHMEM cum manu — Opak, yCTaHABJIMBABIIMN BJIACTh My)Ka HaJ >KEHOM.
BcerynuB B Takoi Opak, >KEHIIMHA Iomnajaia Mmoj BJIacTh MyKa WA €ro JOMO-
BJIA/IBIKK ¥ CTAHOBUJIACH arHATKOM B JJIOME MY>Ka.

OpmHako yXe B JIPEBHOCTH KCHIIMHA MOTJa M30eKaTh BIacTH Myxka. [
ATOr0 OHA JIOJKHA ObLIa 3aKIIIOUUTh Opak 0e3 coOmoAeHus BCIKUX (hopMaibHO-
cTel (sine manu) — Opak, HE MOPOKJABIIHNI BJIacTh MyKa HaJ »eHou. Ecnu B
TEYEHHUE TOJla MOCJIe 3aKIIOUEHHUs TaKoro Opaka >KCHIIUHA TPU HOYM MO
MIPOBOJIMJIA BHE JJOMa MY»Ka, OHa HE CTAHOBHJIACh arHATKOW B JoMe My»ka. Takas
Ipolielypa MorJjia €Kero/lHO MOBTOPSThCS. Ecnu jkeHa He oTiiyyanach U3 Joma,
TO OHA TIOTa 1ajia MO/ BIACTh MYyKa M Opak ImpeBpalaics B Opak ¢ BIACTHIO MY-
*a (cum manu).

Bpak sine manu — 310 ¢opma Opaka, OCHOBaHHAsI Ha PaBEHCTBE CYIPYTOB,
HE3aBUCUMOCTH KEHBI OT My>Ka. JKeHa Obljia X034UKOM JOMa U MaTephIO JACTEH.
OcranpHBIC BONPOCH HAXOMWIMCh B BEACHUH MyXa. [IpeamosoXuTeNTbHO BO
BTOPOM MEPHOJ pecyOnKy 3Ta ¢popMa Opaka MpHIlia Ha CMEHY cum manu u
cTaja mpeoOJa aroIIei.

B I B. 10 H. 5. nosBuinace ocodas ¢popma 6paka — KOHKyOMHAT. ITO TOCTO-
STHHOE COXKUTEIBCTBO ABYX JIMI, HU OJTHO M3 KOTOPBIX HE COCTOSUIO B Opake ¢
IEJTbI0 CO3JaHus KU3HEHHOHM oOmHocTh. [Ipu KoHKyOMHATE mpaBa JaeTeit u ca-
MO KOHKYOMHBI OBbLTM OrpaHuyeHbl. Tak, poKJI€HHbIE KOHKYOMHON NeTu He
CUHTAIMCH 3aKOHHBIMH, IOATOMY OBLITM OTPAaHUYCHBI B HACJICACTBEHHBIX MTPaBax.

YcaoBusi BcTymuieHusi B oOpak. /s coBepiieHust Opaka ¢ COOTBETCTBYIO-
IIUMU TIPAaBOBBIMHU TOCJICCTBUSAMH HAA0 ObLIO, YTOOBI Opadyromuecs yaoBie-
TBOPSUTH OTIPEICICHHBIM yCIIOBUSAM. OIHU U3 3TUX YCIOBHM OB aOCOIIOTHBI-
MU, TOJDKHBI OBLITH OBITH B HAJTUYHH JIJIS 3aKITFOUEHHUS BCAKOTO PUMCKOTO Opaka.

JIpyrue npakTU4eCKH UTPav POJIb YCIOBUM OTHOCUTEIBHBIX, HAUTMYNE KOTOPBIX
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OBLII0O HEOOXOUMO JIJIsi COBEPIIICHHsI Opaka MEXTy JIMIIaMH, TPUHAIJICIKABITAMU
K Pa3HbIM OOIIECTBEHHBIM TpYyIIIIaM.

llepsvim ycnosuem BCTyIUIEHHS B Opak ObUIO TOCTHKEHHE OpavyyrolIMMUCS
OpayHOTO BO3pacTa, KOTOPHIM, COBIAAasi C BO3PACTOM COBEPIICHHOJIETHS, MTOCIIE
HEKOTOPBIX KoJieOaHU ObLT yCTaHOBJEH B 14 jeT ans My»X4uH U B 12 neT s
KEHIIIMH.

Bmopwiv ycnoeuem Obuio cornmacue Ha Opak. B nmpeBHelimee BpeMs 3TO
OBLJIO cOrJiacke OJHOTO TOJIbKO JTIOMOBIAJBIKU. JKEHUX BhIpa)asn CBOIO BOJIIO,
€CTM OH OBUT MOJHOCTHIO MPABOCIIOCOOHBIM; TTPABOCTIOCOOHAST HEBECTA HYXa-
Jlach B COTJIacHU OMeKyHa (auctoritas tutoris).

OnHako MOCTENEHHO CIOXKWICS APYroi B3MJISIA: JUIsl BCTYIUICHHS B Opak He
BITOJTHE MPABOCIIOCOOHOTO JIUIA HY>KHO MPEXJI€ BCETO €ro COorjiacue U, Hapsiay ¢
HUM, COTJIacue TJIaBbl CEMbU HEBECTHI U COTJIACHE KaK TJIaBbl CEMbU KEHHUXA, TaK
U JIULA, 10JI OTEYECKOW BIACTHIO KOTOPOTO KEHHUX MOYKET OKa3aThCsl CO CMEp-
TBIO TJIaBbI CEMBHU.

Tak, cornacue Ha Opak BHYKa JJa€T HE TOJIBKO €ro riaBa CEMbH — JIe]l, HO U
OTell, TOJJUYMHEHHBIM BIACTU TOTO e JieJa, MO0 Mmociie CMEPTH Jie[a BHYK OKa-
KETCS MOJI BIACTHIO CBOETrO OTIA, KOTOPOMY ChIH HE BIPABE HABSA3aTh HACIE[-
HUKOB, OyAylIUX JeTel oT 3akiroyaeMoro opaka. Haobopot, BHyuKka, BCTymas B
Opak, HEe TOJIbKO HE HABSI3bIBAET HACJICTHUKOB CBOEMY JI€/ly U OTIy, HO U caMa
nepecTaet ObITh UX HACIEIHUIICH, BCTyIAasi B arHATUYECKYI0 CEMbIO CBOETO MY-
a. Ha BpIxox U3 cTapol arHaTU4ECKOM CEMBU M JAE€T COIVIACME HEBECTE IJlaBa
€€ CEMbHU.

Takum 00pa3om, epBOHAYAILHO BCE TOJIOKEHHS O COTJIacCMM Ha Opak uc-
XOJWJIA U3 TOW € WJEH BJIACTH, HA KOTOPON MOKOWJIACh arHaTU4YeCKas CEeMbs
BooOIIe. OTell 1aBai corjlacue Ha Opak JIeTeil He MOTOMY, YTO OH OBLI OTIIOM, a
MIOTOMY YTO OH OBLI TJIaBOW CEMbH, HOCUTEJIEM OTIIOBCKOM BIACTH.

Ho no mepe Toro, kak JUYHOCTH JE€TEH HAUMHAET dMAHCUIIUPOBATHCS OT
KOTrJa-TO HEOTPAHUYEHHOW BJIACTH TIJIaBbl CEMbHU, MHTEPECHI U BOJIS JI€TE HAUM-
HaIOT Bce OOJble MPUHUMATLCS BO BHUMAaHUE U B BOIIPOCE O COTJIACUU JIOMO-
BIQJBIKM Ha BCTymuieHue B Opak. Tak, 3akon IOmust (4 r. H.3.) mpeaocTaBuI
HUCXOJISIIUM TIPaBO 00KaJIOBaTh MarucTpaTy HEOCHOBATEIbHBIM OTKa3 TJIABBI
CEMBbHU B COTJIACUU Ha Opak. 3aTeM JeTsM ObUIO pa3pemieHo BCTymaTh B Opak u
0e3 ero coriacusi, €CJid OH B3ST B IJICH WM 0€3BECTHO OTCYTCTBYET. bbutn ciy-
Yyau, KOT/Ia coryiachue Ha Opak MCIPaIIMBAIOCh HE Yy arHaTUYECKOTO POJCTBEH-
HUKa, a Y POJCTBEHHUKOB MO KPOBU: JKCHIIMHA, KOTOPAasi, COCTOS IO/ OMEKOM,
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MoOrjia BCTynaTh B Opak, HE MHAYe Kak MOJY4YHB corjacue ornekyHa (auctoritas
tutoris), mociie OTHAJACHUsI ONEKH HaJ KEHIIMHAMU OblIa 00513aHa UCIPAIIMBATh
paspelieHue Ha Opak y OTIia, a 32 OTCYTCTBHEM OTIIA — y MaTepu WK Yy JPYTHX
OJIU3KUX POJACTBEHHUKOB.

Tpemvum ycnoguem BCTYIJICHUS B PUMCKUN Opak SIBISIETCS HATWYHE Yy
Opauyronuxcs rnpaBa 3aKJIIOUUTh 3aKOHHBINA Opak. [IpensTcTBUs K BCTYIJICHUIO
B Opak 3a OTCYTCTBHEM 3TOTO YCJIOBHUS MOTJH BO3HHMKATh JTMOO U3 MPUHAIICHK-
HOCTH >KEHHUXA U HEBECTHI K PA3JIMYHBIM CJIOSM OOIIeCTBa (MI03/IHEE COCIOBUSIM),
00 U3 POACTBEHHOM CBSI3M MEXAY HUMHU WM MHOI/A U3 APYTHX CYLIECTBO-
BaBIIMX MEXIYy HUMH OTHomleHui. Tak, mpexnae Bcero 3akoHom Kanymus
(445 r. 10 H.5.) HE JONMYCKAIUCh Opaku MEXIy MaTpuuusMu U rmaedesmu. Jlo
nepBoro Opaunoro 3akoHa ABrycta, 3akoHa FOmus (18 r. 10 H. 3.) HE JomycKa-
JUCh OpaK BOJBHOOTIIYIIEHHUKOB CO CBOOOJHOPOXKAEHHBIMHU, a TIOCE 3aKOHA
O — ¢ mMamMu ceHaTOpPCKOTo COCIIOBUSL.

Janee, poacTBO, U MPUTOM KaK arHaTHYECKOE, TaK U KOTHATHYECKOE, CIIY-
KWIO MPEMATCTBUEM K Opaky: B MpsAMOM JTUHUM O€3 OrpaHUYEHUsI CTEIEeHEH, B
OOKOBBIX JIMHUSIX — B JIpEBHEMIIEE BPEMS, O-BUAMMOMY, A0 LIECTON CTENEHH;
[0 YIPa3AHEHUHU 3TOrO0 MpaBUja U 10 KOHIA PeCIyOIUKN — MEXAY JIUIIAMH, Ma-
TEpPU KOTOPBIX ObUIM cecTpaMu (consobrini), a OTUEI OpaThsIMU; HAKOHEL, B Ie-
pPUOJ MUMIIEPUU TOJBKO MEXAY JIMLAMHU, U3 KOTOPBIX XOTs Obl OJHO SIBJISETCS
HUCXOJIAIMM TEPBOM CTENEHU OOIIEro uisi 000MX MpeaKa, Hanpumep, MEXIY
el U TUIEMSHHUIICH, TeTKOM U IUIEMSIHHUKOM | T. 7. B 3T0 00I11ee mpaBuiio
MMIIEpAaTOPCKUE MOCTAHOBIEHUS HE pa3 BHOCWIIM U3bITHS.

B nepuon nmmnepun crajgo NpensiTCTBUEM K BCTYIUIEHHIO B Opak Takxke U
CBOMCTBO MO MPSIMOIl JIMHUK O€3 OTpaHUYEHUS! CTENEHEH, a MPU XPUCTUAHCKUX
MMIIepaTopax — U B OOKOBBIX JIMHUSX MEXIY 34TeM M 30J0BKOH. Kpome Toro,
ObUIM 3alperieHbl Opaku MEXIy ONEKYHOM M IOJONEYHOH, MpaBUTENIeM Mpo-
BUHIIMU M >XKUTeNbHULIAMKU mochiequux. [lo 3akony IOmus Obuin 3ampenieHsbl
Opaku MeXxay CylpyroM, BUHOBHBIM B IIPENO00IEIHNH, U €TO0 COOOIIHUKOM.

Cnoco0bl 3akiI0UeHus1 Opaka. 3aKII0UeHUI0 Opaka MpeaecTBoBago 00-
pydeHue. B npeBHee BpeMs €ro COBEpIIAIN )KEHUX U HEBECTA C COTJIacus IJIaB
cemerictB. OOpyueHue coBepiianoch B (popme Manuunamnuu. B Oonee no3anee
BpEMsi OHO MPOXOAmiIo 0e3 cobmoaeHus: popmabHOcTel. CTOpOHA, HAPYIINB-
masi I0roBop oOpy4eHusi, Tepsjila MpaBO HA IMepeAaHHbIe €0 IPYroil CTopoHe
MIOJIAPKH, a TAaK)KE€ BO3Bpalllaja MOJIYYEHHOE OT CTOPOHBI. bpak coBepiancs B
Pume tpems criocobamu:
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1) myTem coBeplIeHUsT PETUTHO3HOIO 00pAa;

2) myTeM MOKYMNKHU KEHUXOM HEBECTHI;

3) myTeM mpOoCTOTO COTJAIIEHHUsI CTOPOH.

JIBa mepBbIX crioco0a 3aKkIroYeHs: Opaka MOpOoKIaIN «IIPABUIIBHBIN Opaky,
Opak ¢ My>KCKO# BiacThio (cum manu). Tpetuii cioco0 3akimrodeHus Opaka Be K
YCTaHOBJICHUIO «HETIPABUIILHOTO Opakay, Opaka 6€3 My>KCKOM BJIaCTH (sine manu).

Penurunosnsiii 00psin (confarreatio) numen MecTo B OOTaThIX MATPUITHAHCKUAX
ceMbsax. JlaHHbIN cr1oco0 mpeacTaBisii cOO0H MBIIIHYIO [IEPEMOHUIO, COIPOBOXK-
JaeMyto MoeIaHreM JieTieek (xeda), MpUHEeCEHUEM ChbeCTHOTO B MoJib3y FOmu-
tepa. OOpsi npoxoaui B npucyTcTBuu xpena u 10 cugereneit. [lokymnka sxe-
HUXOM HEBECTHI (coemptio) oCyImiecTBIsuIach B (hOpME MaHIUIALUHU, KOTOPYIO
OCYIIECTBIISUT JOMOBIaAbika. OHa MPOXoauiia B IPUCYTCTBUU MSTH CBUJIETENICH,
BECOBILIMKA C BECAMU M COIPOBOKIAIaCh IPOU3HECEHUEM OINPEEICHHBIX CIIOB.

[Ipoctoe cornaiieHue CTOpoH He TpPeOOBajIO 0COOBIX OpayHBIX (opMalib-
HocTel. bpak cumTancs 3aKifOueHHBIM C OTBEJCHHEM HEBECTHI B JIOM JKCHHXA.
[Ipu 3TOM criocoOe 3akirodeHus: Opaka BIaCTh My»Ka HaJl )KEHOW yCTaHABJIMBA-
Jach OJHOTOAMYHBIM HEMPEPBIBHBIM OCYIIECTBICHHEM OpayHOTO COXKUTENb-
CTBa.

Ipunanoe u npeadpavnblii xap. C NosIBICHUEM U pACIPOCTPAHEHUEM Opa-
Ka Sine manu BO3HUK 00bIYail JaBaTh MYy O0COOBIN Jlap MpH KEHUTHOE — Mpua-
Hoe (dos). PazMep nmpugaHoro onpenesnsics camMoi )KEHIIUHON (eciu oHa ObLia
sui iuris), T1aBOM e€e CeMbH UM TPEThUM JUIoM. [lomyyeHHoe OT OTIa Ha3bIBa-
nock «npucneBmMy (dos profecticia), a moxy4yeHHOE OT IPYTUX JIULL CO CTOPOHBI
dos adventicia. [Ipunanoe 3akiro4aercst BO BHECEHUU BKJIAJIOB UMYIIIECTBEHHOTO
XapaKTepa B BHUJE IBMKMMOTO W HEABM)KMMOTO MMYIIECTBA, JUISI TOTO YTOOBI
00JIETYUTH MYXKY TIPEJCTOSIINE PACXO/IbI, CBI3aHHBIE C CEMENHOM KU3HBIO. Pery-
JUPOBAHUE OCYIIECTBIISUIOCH OOBIYHBIM MIPABOM, HO B IMO3JHIOI0 30Xy MOXHO
OBLIO MPUHYAUTH OTIA JaTh MPUIAHOE, €CIIM OH OTKA3bIBAJICS 3TO CAENATh C Ie-
JIBIO TIPEMSTCTBOBATH Opaky. [Ipumanoe ycTaHaBIMBanoch CiaeayonmmM o0pazom:

— obemranue npugaHoro B Gopme crumyssiinuu (promissio dotis). Jluio,
Jaroriee NpuaaHoe, JOJDKHO MepeaaTb MYy COOTBETCTBYIOIIEE MMYIIECTBO B
JIabHEHIIIEM;

— TaKXe olelaHue MpuIaHoro B opMe BepOaTbHOTO KOHTPAKTa, 3aKII0-
yaroiierocss B TopkectBeHHoU dopme (dictio dotis). Otnuyaercss OT CTUITYJIS-
1ur GOPMOM: €CIH MPU CTUITYJISIIMU 00s3aTeNIbHO TOHKEH ObITh 00MeH (Ppaza-
MU, 3BY4YHT Bompoc u oTBeT ([Jaems? Jlato!), To B hopme BepOaIbHOTO KOHTpaK-
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Ta TOBOPUT TOJILKO TOT, KTO OO€IIaeT MpuaaHoe, — ri1aBa CeMbH, caMa >KEHIIIMHA
WINA UX JOJDKHHUK, 1 OOMEHa BOTIPOCOM U OTBETOM He TpedyeTcs. J{Jis BhIToTHE-
HUS 00€IaHUsI MOT MPEABABIATHCA HCK, €CIIM pedb IIIa O ACHbraxX, WiH, C Ipy-
rOil CTOPOHBI, €CJTM B Ka4eCTBE MPHUIAHOTO MEepEAaBaINCh BEIIH;

— He olemaHue, a HEMOCPEACTBEHHAs Mepeaada nmyiiectBa (datio dotis):
MOTJIO COBEpIIAThCS JIIOOBIM aKTOM BXOJXKICHHS MYya BO BIIAJCHHE MPHUIAHBIM
(mancipatio, traditio).

[lepBOHAaYaIBHO CYUTANIOCH, YTO MY>K MOXET MOJHOCTBHIO PacIoOpsKAThCS
npunaneiM. OHAKO B KjaccuueckoM Prume Bo n3bexxanne (GUKTUBHBIX OPaKoB C
IEJIBIO TIOMYYSHUS TIPHUIAHOTO OBUTH MPUHSTHI 3aKOHBI, OTPaHUYHBAIOIINE MYyXkKa
B €ro IpaBaX OTHOCHUTEIFHO IMOJYYEHHOTO UMYIIECTBa. Temnepb mpuaaHoe He
NEePEeXOUII0 MO/ BIACTh Mya. Tak Kak LEJIbl0 IPUIAHOTO SABIISJIOCH 00OJerye-
HUE HECEHUsl TAroT Opaka (sustinere onera marimonii), Cynpyr UMea MpaBo
JIMILB MO0JIb30BATHCS UMYILECTBOM U MOJIy4aTh C HETO IUIOABI I YAOBIETBOpE-
HUA ceMeHbIX HYX . [1o 3akoHy MyXy ObUIO 3ampereHo 0e3 COrjacusi XKEHbI
OTUYXKJaTh 3€MEJIbHYI0 COOCTBEHHOCTh, OOPEMEHSATh €€ UIIOTEKOW (BO BpeMeHa
KOcTtrHnana 3ampemanocs OTYYXAaTh 3€MENbHYI0 COOCTBEHHOCTh B Mrtamuu
Ja)ke C COIJIacusl JKEHb).

Pacrniopspkenune ABIKMMBIM UMYIIECTBOM, BXOJSAIIUM B COCTaB MPUIAHOTO,
ObLJIO OrpaHMYEHO aKTOM BO3BpaTa MPHUJIAHOTO B CIyyae BO3MOXHOIO pacTop-
xeHwus Opaka. [[ist aToro mpu nepenade NpUAAHOTO OIICHUBAIACH CTOMMOCTb, U,
ecnu Opak pacToprajics, UMEHHO 3Ty CYMMY JIOJDKEH ObLI BEPHYTHh OBIBIIMIA
My KeHIIHHBI. C yKperuieHneM MPEeTOPCKOro MpaBa ObLTO M3AAHO MOCTAHOB-
JIeHWe, YTO MpuiaHoe (WIM ero CTOMMOCTb) BO3BpAallaloCh BO BCEX CIIydasx
pacTopkeHus Opaka 1Mo BHUHE Myxa. [IpaBuia Bo3Bpara MpHAAHOTO B CiIydae
pacTtop)keHust Opaka:

— B CJIy4ae CMEpPTHU JKEHbI «IIPUCIEBIIEE» MPHUIaHOE BO3BPAIIAJIOCh OTILY
KEHIIMHBI (C ynepkaHueM 1/5 gacTw MPUAAHOTO Ha Ka)XIOTO POXKACHHOTO B
sTOM Opake pedeHKa), a MpHUAaHoe, OJYYCHHOE OT JAPYTUX JIHI], OCTABAIOCH Y
BJIOBIIA;

— B cllydyae CMEPTU MY’Ka IPUAHOE BO3BPAIIAIOCH KEHITUHE UITH €€ OTILY.
Ha cnywaii cBoeil cMepTH My OOBIYHO OCTaBIISJI MPUJIAHOE IOCPEACTBOM
«mpenerat npugaHoro» (praelegatum dotis);

— B Cllydae pa3Bojia 1o BUHE KEHIIWHBI BO3BPAT MPUAAHOTO OTPaHHIHBAII-
csi. Myx umen mpaBo ynepkatb 1/6 mpugaHoro Ha KaXJaoro pedeHKa, HO B Iie-
nom He Oonee 1/2 mpuaaHoro. Eciu pa3Boj mMpoMCXOAUI BCIICACTBHE HEBEPHO-
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CTH KEHILMHBI, TO yAepKUBajach emie 1/6 mpuaaHoro, a eciiv BCIEACTBUE Y-
TUX MPOCTYIKOB, TO 1/8;

— ecnu Opak pacTopraics o HHUIIMATUBE MYy>Ka WJIU 0 €ro BUHE, TO MPH-
JTaHOE UM BO3BPAIllaJIOCh.

[Ipenbpaunsiii qap (donatio ante nuptia) — 3TO UMYIIECTBO, MOAAPECHHOE
KEHIIUMHE ee OyAyIUM MY>KeM JI0 CBaJbOBl. 3anpeT Ha AapeHUs MEXIy CYINpy-
raM He OTHOCHWJICS K JIapeHHIO 10 CBaAbObI, U BO BpeMeHa umiieparopa FOctu-
HUAHA PACIPOCTPAHUIICSA 3aMMCTBOBaHHBIN ¢ BocToka oObI4ail 1apuTh HEKOTO-
PYIO 4acTh CBOETO UMYyIlecTBa Oyayieit xeHe. OOBIYHO pa3Mep mpeadpadyHoro
napa coctaBisl 1/2 ot croumoctu npuganoro. OJHakKo CBaJeOHBIA ap JUIIb
(UKTHBHO TOCTyNan B COOCTBEHHOCTH JKCHBI. [logapeHHOe MMYIIIECTBO COXpa-
HSJIO YIIPaBIIEHUE MYXa U CIYKHJIO TeM Ke LielisiM Opaka, uTo u npuaanoe. Ec-
JU MYX yYMHpaJ, TO MPeAOpadHblii Jap HACIeIOBaICS JEThbMHU, HO )KEHa MOTJa
IPOJI0JKATH MOJIb30BATHCS UM U TIOJTy4aTh ¢ UMYIIECTBA TUIOIBI.

Ecnu >xe mpoucxonuin pa3Boja MO MHUILMATUBE WM BUHE MYXa, TO TMpE-
OpauHbIl Jap OTHABaJICAd JKEHIIMHE HapaBHE C MpHUAaHbBIM. Takum 00paszowm,
npeadpavHblidi 1ap ObLI CBOErO pojia rapaHTOM M KOMIIEHCAlMEel MpU pa3BoJIe.
[Tpu KOctuHnane crouMocTh npeadpadyHoro jgapa Obula ypaBHEHa CO CTOMMO-
CTBIO MIPHUJIAHOTO, a TAKXKE CTaJla MPUMEHITCS HOpPMa, YTO pa3Mep Japa MOXKET
ObITH yBeNMYEeH BO BpeMs Opaka (donatio proper nuptias), HECMOTpsI Ha CylIle-
CTBOBABIIINIA 3aMpeT JapeHus BO Bpemsi Opaxa.

Pacropikenue Opaka u ero BuUAbl. Pumckuii Opak mpekpamajics mo He-
CKOJIbKUM OCHOBAHHSIM:

1. CmepTh OoHOTO M3 CynpyroB. B ciiyyae eCTeCTBEHHONW CMEpPTHU KEHbI
MY>KYMHBI MOTJIM Cpa3y K€ BCTyMaTh B HOBBIA Opak. [y >keHIuH ObLT ycTa-
HOBJIEH CpOK Tpaypa (tempus lugendi), Bo BpeMsi KOTOpOTo >KEHIIIMHA HE MOTJja
BBIUTH 3aMYXK.

2. YTpara cB0o60bI (capitus deminutio maxima) OJJHUM U3 CyNpYyroB, T. €.
oOpaiieHue ero B padbctBo. Tak kak ¢ paboM BO3MOKHO TOJIBKO COKUTENBCTBO,
a Opak HEBO3MOXEH, TO 3aKOHHBIM Opak cuuTajics pacTOprHyThIM. Eciu ke
yTpara cBOOOBI HACTyIIAa B CBSI3M C TIOMAIaHUEM CYTIPyTa B TUICH, TO YKEHIIU-
Ha He MOoTJIa OOJIbIIIe BRITH 3aMYK, T. K. My>K MOT BepHYTbcsa. Bo Bpemena FOc-
TUHUAHA CPOK OXKHJIAHMS BO3BPAIICHUSI MyXa U3 MJIEHAa ObLJT OTPAHUYCH TSTHIO
roJamH.

3. ¥Yrpararpaxnanctsa (capitus deminutio media) ogHuM U3 cynpyroB. bpak
MIPOAOJIKAJ CYUTATHCS IEHCTBUTELHBIM TOJIBKO COTJIACHO €CTECTBEHHOMY IPABY.
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4. YMalnieHue TpakJaHCKOW MPaBOCIOCOOHOCTH B BHUJIE KPOBOCMEIICHHUS
(incestum superveniens). Ecinu B pe3ysibTare YCHIHOBJICHUSI CYNIPYTHM CTaHOBU-
JIUCh arHaTUYECKUMH POJICTBEHHUKAaMM, Opak MEXIy KOTOPHIMU HEBO3MOXKEH,
TO UX Opak pacropraicsi. Hanpumep, eciiu riaBa ceMbu 10YepU YCHIHOBIISUT 351-
TS, OH CTAaHOBUJICSI Kak ObI OpaTOM COOCTBEHHOM KE€HBI. ITOTO MOKHO OBLIO U3-
0exaTh, TOJIBKO MPEABAPUTENBHO ClIeTIaB 104b IPaBOCTIOCOOHOM.

5. Bons rnaBel ceMbu. B Opake sine manu, B KOTOPOM >KEHIIIMHA OCTaJIach
MOJT BJIACTHIO CBOETO OTLA, TJlaBa CEMbU MOT UCTPeOOBATh JKEHIIMHY OOpaTHO,
TEM CaMbIM JIMIIMB €€ BO3MOXKHOCTH KHTh COBMECTHOM >XH3HBIO. B Opaxax
MEXIy HE BIIOJIHE MPAaBOCIOCOOHBIMU JIFOOOH M3 JOMOBJIAIBIK MOT IO CBOEMY
KEJAHUIO PACTOPTHYTH UX Opak, 0OBSIBUB €r0 COXKUTEIHCTBOM.

6. Pazgon. B [IpeBHem PuMe pa3Boj MO HHUIIMUPOBATH TOJIBKO MYXYHHA.
Bbpak mMor ObITh pacTOPrHYT MPU HEMOA00AIONIEM TTOBEACHUH KECHIIUHBI: TThsH-
CTBE, U3MEHe, OectuioAnu U Aake BbIkuabIiie. Pa3Boa kak TakoBoit (divortium)
MOJTyYnJI CBO€ PACHpPOCTPAHEHUE C BO3POCIICH MOMYJISPHOCTHIO OpakoB sine
manu. PacTopkenne Opaka CTajgo BO3MOXHO, Kak Mo Boyie Myxa (repudium),
TaK U TI0 BOJIE KEHBI, a TAK)KE TI0 B3aMMHOMY COTJIACHIO CYTIPYTOB.

7. HazHaueHune My’ka BOJBbHOOTIYIIEHHHUIIBI CEHATOPOM. Takoe OCHOBaHHE
pacTopkeHust Opaka ObUIO ympa3IHeHO Bo BpeMmeHa FOcTuHuaHa.

dopmamu pa3Boja SIBISUIUCH OOBSBICHUE O Pa3BOJC Mepe]] CBUIACTEISIMU
(B amoxy ABrycTta KOJUYECTBO CBHUJAETEIEH OBLIO YCTAHOBIEHO B KOJIMYECTBE
CEeMH YEJIOBEK), MHCbMEHHOE corjamieHue, (akTUYeCKoe IMpEeKpalleHue COB-
MECTHOI'O MpOoKMBaHUsA. HaunHas ¢ MOCTKIACCMYECKOM SMOXU C BBEICHUEM
XPUCTUAHCKOM MOpaJId Ha Pa3BOJbl HAJOXKWUIW CTPOTHE 3anpeThl. Bo3HUKIN
CJIETyIOIIKE BUIbI Pa3BOJIOB:

1) pa3zBon ¢ mioxumu nociaeAacTBusiMu (divorium cum damno):

— TI0 BUHE OJHOTO U3 cynpyroB (repudium ex iusta causa) (cympykeckas
HEBEPHOCTH, TSHKKOE MPECTYIUICHUE, aMOPAJIbHBIN 00pa3 KU3HU);

— 0e3 BuHbI cynpyra (repudium sine ulla causa), T. €. HepaBUIBLHOE OJHO
CTOpPOHHEE pacTopKeHue Opaka. Takoil pa3BoJl Kapajcsi CTPOTUMH CAHKIUSIMU —
OT U3BATHS PHUJIAHOTO JI0 BBICBUIKH, HO OpaK CUUTAJICS PACTOPTHYTHIM;

2) pa3Boj 6e3 mocnenactBuii (divorium sine damno):

— pa3BoJ MO B3aMMHOMY corjlacuio cynpyroB (divortium communi
consensu);

— pa3Boja o Boyie ogHOTO W3 cymnpyroB (divortium bona gratia). Taxoi
pa3Boj OB BOBMOYKEH TOJBKO M0 YBAKHUTEIHHOW MPUYUHE: UMITOTSHIINS, YXO
B MOHACTHIPH U JIp.
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Bomnpocs! 111 caMOKOHTPOJISA

1. Yro u3 cebs npeacrtaisil Opak Mo y4EHUIO PUMCKOro ropucta Moje-
CTUHA?

2. Kakumu yepTtaMu xapakTepu3oBajics Opak sine manu?
Urto u3 cebs npeacTaisiia Takas popMa Opaka Kak KOHKYOUHAT?
Kakwue ycnoBus npemnycMaTpuBaInCh sl BCTYIUICHUS B Opak?
Kakoii Bo3pacT ycTaHaBIMBAJICS AJIsl BCTYIJICHUS B Opak?
Kakwue cymiecTBoBammn crocoObl 3aKI04eHns Opaka?

NS kW

Kaxk onpenensiicst pazmep npujaaHnoro?

8. B kakux ciydasx mpu pacTOpKEHUH Opaka MpUIaHOe JOKHO ObLIO
BO3BpAIATHCA?

9. Uto sABISATIOCH OCHOBAHUEM JIJIsI PACTOPKEHUS Opaka?

10. Kakue BbIAETAINUCH BUIBI PA3BOJOB?

4.3. [IpaBoBbIe OTHONLICHUS POAUTeEJIEN U 1eTeil

OTHomeHns MexAy MaTepbl0 U AeTbMH. OTHOIIEHUS MEXIY MATEPhIO U
JEThbMU Pa3JIMYaIUCh B 3aBUCMMOCTH OT TOTO, COCTOMT JIM MaTh B Opake cum
manu Uiy B Opake sine manu ¢ OTHOM JeTeid. Matp, cocTosimas B Opake cum
manu, s JeTeH SIBIAETCS MAaTepblo MO OTHOIIEHUIO K AeTsaM (loco sororis) u
BMECTE€ C HUMH NOJYMHEHA BJIACTU CBOEr0 My)Ka (WJIM IJIaBE €ro CEMbH, €CIU
MY’K HaXOJMTCS TOJ BJIACThIO JOMOBJIAJIBIKK), HA PaBHBIX C JIETbMH Haudajax
OHa HaclleAyeT MOocJe MY)Ka; B3aMMHOE MPaBO HACIEOOBAaHUS COCIUHSET €€ B
KauecTBE arHaTKH JETeil ¢ TeMU M3 HUX, KOTOPHIE BBIIIUIK U3 patria potestas My-
*a. B kauecTBe arHatoB €€ ChIHOBBS OCYILECTBIISIIOT HAJ[ HEKO OMEKYy IOCIe
cMeptu Myxka. [lociie cBA3U riaBbl CEMbU CO CBOMMU MOABIACTHBIMU, CBSI3b Ma-
TEpH C IeTbMHU Obll1a HanboJiee TECHOM.

B Opake sine manu Ob1JI0 BCe HAOOOPOT: MaTh OPUIUYECKH HE CBSI3aHA C
netbMu. OHA OCTAaeTCd arHaTKOM CBOMX CTapbIX arHaToB, T. €. SIBJISIETCA WICHOM
CBOEM CTApOU CEMBH, IIC OHA HACIEAYET W YJIEHBl KOTOPOUW HACIEAYIOT IIOCIIE
Hee. B TakoM Opake MaTh He SIBJSETCS YWIEHOM CEMbU CBOMX JIETEH.

Opnako mMogoOHO TOMY, KaK C TE€YECHHEM BpPEMEHH Oblja 3HAYUTEITHHO
CMsITYeHa I0pUANYecKasl OTUYX ACHHOCTh MY>Ka M KeHbI B Opake sine manu, OHa
OblIa MOYTH YCTPAHEHA B OTHOIIEHUSX MEXYy MAaTepPhIO U JETHbMH, POKICHHBI-
MU OT Opaka sine manu. Kormatudeckas, KpoBHasi, CBSI3b CTajla IMOCTEMEHHO
CIIy’KUTh OCHOBAHHMEM IpaBa MaTe€py Ha COBMECTHOE MPOKUBAHUE C HEIO HECO-

BCPIICHHOJCTHUX I[eTeﬁ, HaXOANBIINXCA IIOJ OIIEKOM IIOCTOPOHHCTO JIMIIda WUJIN
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Ja)ke TOJ BJIACThIO My»Xa, C KOTOPBIM MaTh ObUIa B pa3Boje, MO3/AHEE AaKe Ha
OCYIIECTBJICHUE MaTepblo Oreku. Marepu ObUIO MPeIOCTaBICHO MPaBO HA alu-
MEHTBI OT AETEH, 1eTAM OBbUIO BOCHPEIIEHO MPEABSIBIATh UCKH K MATEpH, MPHU-
BJIEKAaTh €€ K Cylny 0e3 pa3pellleHus Marucrpara, OrpaHUYUBaTh Mpeeibl ee
MMYIIIECTBEHHOM OTBETCTBEHHOCTH mepes neThbMHU. HakoHel, ceHaTyCKOHCYJb-
ToI 1] B., a 3aTeM uMIepaTopcKre KOHCTUTYIIMH YCTAHOBWIIM U MOCJIEI0BATEIBHO
pacUIMpPUIIM TONMYLICHHbIE TPETOPOM B3aUMHBIE MpPaBa HACIEAOBAHUS JIE€TEH U
MaTepH, COCTOSIBIIEH B Opake sine manu.

OTHomeHnss MexXay OTHOM M JAeTbMH. OTHOUIEHUS MEXAY OTLAMH C
JE€ThbMU ObUIA MOCTPOCHBI UHAUE. [IJ1s1 ’TUX OTHOIICHHH ObLI0 O6€3pa3anYHO, CO-
CTOSJI T OTell B Opake cum manu wix sine manu. Jletn Bceryna HaxoIaTcs MoA
BJACTHIO OTILIA, In patria potestate. [lepBoHavanbHO 3Ta BIACTh ObLIAa Oe3rpaHuy-
HOI1, HO B CBSI3M C pa3BUTUEM PaOOBIAJICHNUS, PACIAZOM MPEXKHEN KPECThIHCKOM
CEMBU U DPA3BUTHEM pEMEcEN B ropojax BJIACTh OTLOB HAJX JETbMU Hadala
cmsryatbesi. CBIHOBBS BCE Yallle CTAJIM BECTH CaMOCTOSITEIBHOE XO3SMCTBO.
Hapsiny ¢ 3TUM CBIHOBbS IPUOOPETAIOT CAMOCTOSITEILHOE MOJIOKEHUE B MOCTO-
SHHOW apMUU U B TOCYJIapCTBEHHOM arniapare.

VYxe B JpeBHeiiee BpeMs BiacTh paterfamilias Ham JAUYHOCTBIO JeTEH
yMepsIach BO3ACHCTBUEM CEMEWHOIO COBETA, CYXACHHUS KOTOPOTO HE ObLIU
IOPUINYECKU 0053aTeNbHbl, HO U HE MOIJIM B COOTBETCTBUH C OOIIECTBEHHBIMU
BO33PEHUSIMU UTHOPUPOBATHCS MPU HAJIOKEHUH HA JIETEH CYypOBBIX HAaKa3aHUU.
B koHue ke pecnyOnMKU M B Hayaje Nnepuoja UMIEpUu ObUl BBEIEH Psij Mps-
MBIX OrpaHuuyeHuid mpaB paterfamilias Ha nuuHOoCTh netei. IlpaBo mpomaBaTh
JeTeil ObLJI0 OrpaHMYEHO CIIy4dasiMd KpalHeW HYXKIbl W PacinpoCTpaHsIoCh
TOJIbKO Ha HOBOPOKJEHHBIX JEeTe. YIpa3gHEeHO ObLIO MpaBO BHIOPACHIBATH Je-
teil. mneparopckuii yka3 IV B. mpupaBHsi1 yOUIICTBO ChIHA KO BCAKOMY YOUIi-
CTBY Ommkaiimmx poacTBeHHUKOB. CoriacHo ApyroMmy, Oojiee paHHEMY
(I B. H.3.), yKa3y BJIacTU MOIJIA NPUHYAUTH OTIAa OCBOOOAUTH ChIHA OT patria
potestas. HakoHen, 3a moABIacTHBIMU AETbMU OBLJIO NPU3HAHO MPaBO 00pa-
maTecsl K Maructpary extra ordinem c >xamoOamu Ha paterfamilias, a Taxxe
paBo TpeOOBATh ATMMEHTHI.

B cdepe uMylIeCTBEHHBIX OTHOIICHUN MOABIACTHBIE IETH ObUIM, IO-
BUJIMMOMY, PAHO JIOMYIIEHbI K COBEPIICHUIO CIENOK OT cBoero nmeHu. Ho Bce
npaBa M3 TaKUX CHENOK (Tak ke, Kak M3 CHEeJIOK paboB, COBEpUIABLIMXCS €X
persona domini) Bo3HuKaIM s paterfamilias. OOS3aHHOCTH K€ U3 ITUX CIIETIOK
s paterfamilias He Bo3HuKkaau. CoOBEpILICHHBIC MOJBIACTHBIMH JEIUKTHI CITY-
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KU OCHOBaHWEM i actiones noxales mpotuB paterfamilias o Bo3menieHnn
BpeJa WM BblJauye MOJIBJIACTHOTO MOTEPHEBUIEMY ISl OTPAOOTKU MPUINHEHHO-
ro UM BpeJa.

OOHOBpPEMEHHO C MOCJEAO0BATEIbHBIM OIPAHHMYEHHUEM BIIACTH MYXKa Haj
’KEHOMU, C OJTHOW CTOPOHBI, ¥ MapaIeIbHO C PACIIUPEHUEM KpyTra IOPUANYECKUX
MOCJIEJICTBUNA U3 CIEIOK paboB — C JPYroi, OCYIIECTBISLICA U MPOIECC MOCTe-
MEHHOTO MPHU3HAHUS UMYIIECTBEHHON MPaBO- M JIEECIIOCOOHOCTH IMOABIACTHBIX
nereit. Ilpetop cram mpenocraBiasaTh npoTuB paterfamilias Takue ke actiones
adiecticiae qualitatis U3 cHENOK MOJABIACTHBIX, KAKUE OH IMPEIOCTABIISI Ha OC-
HOBaHUU c/iesoK paboB. Ho camu moaBiacTHbie, OCIE TOTO KaK OHU CTAHOBU-
JUCHh MPABOCIIOCOOHBIMHU, CTAJIM MPU3HABATHCS OTBETCTBEHHBIMU 10 3TUM CJIEJI-
KaM He €CTECTBEHHBIM IPAaBOM, KaK padbl, a IPaBOM I'PakJaHCKUM.

B T0 e BpeMs ecnu nexkynui, KOTOPbIA HEPEIKO BBIACIAICS MOIBIACTHO-
My CBIHY, IpPOJOJKall INPU3HABATbCS HMMYLIECTBOM TIJlaBbl ceMbu (peculium
profecticium), TO MOSBUIUCH OINpPEAEICHHbIE TPYNIbl UMYILECTBA, IIpaBa HAa KO-
TOpBIE CTAJIM BO3HMUKATh B Jule He paterfamilias, a moaBiaacTHOro cbiHa. Takum
MMYIIECTBOM ObljIa MpU3HaHa MOJI BIUSHUEM CO3JIaHUs MOCTOSHHOM mpodeccu-
OHAJILHOW apMUU BOEHHAas 100bI4a, a PaBHO M BCE UMYIIECTBO, IPHOOPETEHHOE
CBIHOM B CBSI3U C €r0 BOCHHOW CIYyXOOHW: JOMOBIaAbIKa OBLT HE BIIpaBe
0TOOpaTh 3TO UMYIIECTBO Y ChIHA, CHIH HE TOJIBKO CBOOOJIHO MOJIB30BAJICS ATHUM
MMYIIECTBOM, OH ObUI BIpPaBe M PacCIOpPsDKAThCS MM, B YACTHOCTH 3aBEIaTh
(cHavana Bo BpeMs MpeObIBaHMS HAa BOCHHOM ciykOe, a HaumHas co Il B. H. 3.
HE3aBUCUMO OT MOMEHTa COCTaBJlieHUs 3aBellanus). OHaKo B cllydyae CMEPTH
ChlHa 0€3 3aBelllaHusi — 3TO MUMYIIECTBO MEPEXOJUT K 0TIy 0e3 oOpeMeHEeHHUs
OTIIa 0053aTeNIbCTBAMH YMEPIIETO ChIHA.

[TpaBuna, cioXuBIIMECS B IEPUO MPUHIUIATA JIJIsI UMYIIIECTBa, MpruoOpe-
TEHHOTO CHIHOM Ha BOCHHOM CiIyk0e, ObLIM B MEpUOJl UMIIEPUU, B CBSA3U C CO-
3MaHUEM OOJIBIIOTO aIMUHUCTPATUBHOTO amrmapara MPHUHIIETICA, IEPEHECEHBI
Ha UMYILECTBA, IPUOOPETEHHbIE Ha I'PaXTaHCKON CITy»KOe: rocy1apCTBEHHOM, B
MPHUIBOPHBIX WM IEPKOBHBIX TOIDKHOCTAX. Tak, ¢ IV B. H. 3. MOCTENEHHO CTIO-
KWJICS BOGHHBIN MEKYJIHH, KOr/la UMYIIECTBO HAXOAWJIOCh B TIOJHOM paclops-
*eHuu cbiHa. [lociie cmepTu Matepu, coCTOsIBIIEH B Opake sine manu, IpaBo HA
HACJIEJOBaHKE TMOJIyYaal JETH, OJHAKO MPUTSA3aHUS CO CTOPOHBI JOMOBIIAIBIKH
coxpansuiich. Tonbko B IV B. H. 3. ObUIO 0OBABIECHO, YTO UMYILECTBO MPHUHA/-
JCKUT AETSIM, a TJlaBa CEMbH MOJIy4all IPaBO Ha MOXU3HEHHOE IMOJIb30BaHUE U
yIPaBJICHUE M.
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B nmanpHelIIeM B Takoe ke IMOJ0KEHUE OBLIO IMOCJIEA0BATEILHO TOCTABIIE-
HO MMYIIECTBO, YHACIEOBAHHOE OT POJICTBEHHUKOB C MaT€PUHCKON CTOPOHHBI.
Pa3ButTre 3aBeplIMIOCh OCTAHOBIEHUEM, YTO JOMOBIIAJIbIKA COXPAHSET MPaBO
COOCTBEHHOCTH JIMIIIb HA TO COCTOAIIee B 00JagaHUM JIeTeld UMYIEeCTBO, KOTO-
poe nuOO0 mpuoOpeTeHO (eX re patris) Ha CpeAcTBa OTIA, JIMOO TMOTYyYEHO
(contemplatione patris) OT TpPEThEro JIMIIA, KEJIAIOIIETO CO3/1aTh U3BECTHYIO BbI-
rojly JUIsl TJIaBbl CEMbH, a TaKX€ HA UMYILECTBO, KOTOPOE OTELl Nepeaall Mmoj-
BJIACTHBIM, Ke€JIasi OJIapUTh €ro, HO KOTOPOE OCTaBaIOCh COOCTBEHHOCTHIO OTIIA
BCJIEZICTBUE HENEUCTBUTEIBHOCTU CHIEJIOK MEXIY HUM W MOJBIACTHBIMH JE€Th-
Mu. Bce ocranbHble nMyIIecTBa MPUHAAJIEKAT MMOABIACTHOMY, KOTOPbIN BIpaBe
pacropsiIuThCSl UMU TP JKU3HU U JIMIIb HE BOPAaBE 3aBEUIaTh 3TO UMYIIECTBO,
nepexojsiiee nociae CMepTH MOJABIACTHOIO K OTIY, OOpeMEHss OTLA BXOASIIU-
MU B COCTaB 3TOT0 UMYLIECTBA 00SI3aHHOCTSIMU.

IIpexkpanienue BJaacTH rjaBbl ceMbH (patria potestas). Kak yxe yka3a-
HO, BJIACTh B CEMbE ObLIA MOKU3HEHHON WU HOPMAJIBHO MPEKpalianach CMEPTHIO
rJ1aBbl ceMbH. [IpHu KU3HU €ro W HE3aBUCHMO OT €ro BOJIM OHA IMpeKpalanach
JUIIb ¢ npuodpereHrueM chiHOM 3BaHud flamen dialis (TOJKHOCTH BEPXOBHBIX
NEPUHOB, HA KOTOPBIX OBLIM MEPEHECEHbI CaKpaJibHbIE acHEeKThl IAPCKOW BJa-
CTH), J0YEPbI0 — 3BaHUS BECTAJKU (BECTAJKH MOJIEPKUBAINA CBSALICHHBIN
OTOHbB, BEJIU IEJIOMYAPEHHBIN 00pa3 ®U3HU, JaBaii 00€T HEBUHHOCTH, HE UMe-
JIX TEJIECHBIX MIOPOKOB).

B no3gneitiee nmmneparopckoe BpeMs BJIACTh TJIaBbl CEMbH MPEKpaIagach
C MpUOOpPETEHHWEM CBHIHOM 3BaHUS KOHCYJIA, IJIaBHOKOMAaHIYIOIIEro WJIM eMu-
ckorma. Ho riaBa cembu MOT caM IMOJIOKUTH KOHEIl CBOSH BJIACTH HAJ CHIHOM WJIH
J0YEpBIO MyTeM 3MaHcunanuu (emancipatio). @opmoii SMaHCUTIALUUA CIYKUIIO
ucrnosb3oBaHue npaswia 3akoHoB XII Tabnuil o ToM, 4TO Tpoe KpaTHas MaH-
[IUTIAIMS TIOJIBJIACTHOTO MIPEKpPAIaeT OTIIOBCKYIO BJIACTh: IJaBa CEMbU TPYIKIIbI
MaHLUIHUPOBAJI MOJIBJIACTHOTO JOBEPEHHOMY JIMILY, KOTOPOE TPUXKAblI OTIIyCKa-
JI0 TIOJIBJIACTHOTO Ha BOuTO. [locie mepBhIX IBYX pa3 MOJIBIACTHBIN BO3BpAIali-
Csl MO/ BJIACTh IJIaBbl CEMbH, MOCJE TPETHETO OH CTAHOBUJICS MPABOCIOCOOHBIM.
B VI B. 1. 5. He0OX0AMMOCTH B 3TUX (hopManibHOCTAX oTrana. [Tocie amaHcuna-
[IUU OTEIl COXPAaHSJI IPABO HA MOJIb30BaHUE MOJOBUHON UMYIIIECTBA ChIHA.

IMos10:keHHe 3aKOHHBIX M MOOOYHBIX JeTell. 3akoHHBIMU (iusti) cuuTa-
JIUCH ICTH:

— pOXICHHBIC B 3aKOHHOM Opake (iustae nuptiae) COOCTBEHHOM KEHOU HE
panee yem uepe3 180 anei nmocie Hayana Opaka;
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— poxneHnbie He o3aHee 300 aHel mociie mpeKpaleHusl 3aKOHHOTo Opa-
ka. [Ipu coOmoneHnn BBIICYKA3aHHBIX YCIOBUW JIE€TH CUUTAIHNCH arHaTamu
CBOEH ceMbH U MOMaJalv MOl BIacTh OTIIA.

HeszakonnsiMu (iniusti naturales) cuuranuch I1eTH:

— pOXICHHBIC B HE3aKOHHOM Opake, NEeHCTBUTEIHLHOM TOJIBKO TIO TMPaBy
HapOJIOB;

— JieTu, pokJeHHbIe B KoHKyOunHare (liberi naturales);

— BHeOpaunble netu (vulgo quaesiti). BHeOpauHbie neTH POXKIATUCH OT
COI030B, HE MIPU3HABAEMBIX TIPABOM HJIN Ja)KE 3aIPEIICHHBIX.

Bce nmoGouHbie 1eTH IOPUANYECKH HE CBS3aHBI CO CBOMM OTIIOM M SIBJISIFOT-
Csl pOACTBEHHUKAMH (KOTHATUYCCKUMHU) CBOCH MaTepu W €€ POICTBEHHUKOB.
Ecnu ux marp Obl1a MPaBOCIIOCOOHBIM JIMIIOM, OHU TaK)Xe POXKIAIKNCH MPABO-
criocoOHbIMU. Ecnii ux maTh ObUIa JTUIIOM HE BIIOJHE MPABOCIOCOOHBIM, TO BO-
IPOC O TOM, OYyT JIU ATH JIETU BKJIIOYEHBI B CEMbIO, 3aBHUCEII OT IJIaBbl CEMbH.

B kiaccuueckoM mpaBe MOJOXKEHWE HE3aKOHHBIX, BHEOpAuHbIX JeTeH
yiy4imaercs. UM mosioxkeHbl aTuMEHThI CO CTOPOHBI MaTepH, €€ POJACTBEHHU-
koB. KacaTenpHO nmereid, poKIeHHBIX B KOHKYOMHATE, aJIMMEHTHI MOTJIA TaKXe
uctpeboBatbes ¢ oTHA (T. K. MPU KOHKYOMHATe OH OBLT M3BECTEH), TAK)KE OHU
MOTJIM TIPETEHA0BATh Ha JIOJIO B HACIEACTBE OTIA, HO TOJHKO B TOM CIIy4ae, ec-
JIM Y HETO He OBLIO IPYTUX 3aKOHHOPOXKJIECHHBIX JETEH.

Y3akonenne. Y3akoHenue (legitimatio) mojsy4usio CBO€ pa3BUTHE B DIIOXY
KOctununana. IlocpencTtBom y3akoHeHUsI TOOOYHBINH PEOCHOK MOT MOJYYUTh CTa-
Tyc 3aKOHHOTO. OJTHAKO y3aKOHUTH MOKHO OBIJIO TOJIBKO peOeHKa, POXKICHHOTO
oT coxuTenbcTBa. CyIecTBOBAIIO HECKOIBKO CIIOCOOOB Y3aKOHEHUS:

— «MOCpPEeACTBOM TNoOXepTBoBaHMsS Kypuu» (legitimate per oblationem
curiae). DTOT CMoOco0 Moapa3yMeBall, UTO IJlaBa CEMbU IUIATUT JOCTATOYHYIO
CyMMy, 4TOOBI UX CBHIH (B cllydae JI04epu — €€ MYXK) MOCTyHal Ha JOJKHOCTh
nexkypuona (ordo decurionum). 9Ta AOIKHOCTH ObLJIa HE CIUIIKOM TOMYJISpHA,
T. K. JICKypHOHBI OTBEYAJIM 32 COOp HAJIOTOB M WX MOCTYIUIEHHE B Ka3Hy. [lo-
CTyruieHue (UKCUPOBAHHONW CYMMBI JIOJDKHO OBLIO 00ECleunBaThCS BHE 3aBU-
CUMOCTH OT (haKTHUECKU COOpPaHHOIT;

— BCTYIUIEHHE poauTesiel B Opak mocie poxaeHus pedenka (legitimate per
subsequens matrimonium);

— TMyTeM U3JaHus ChelrualbHOro yka3za umnepartopa (legitimate per
rescriptum principis). K 3Tomy M0okHO ObLTO TPUOETHYTh, €CJIH BCTYIIJICHUE B Opak
HEBO3MOYKHO IT0 YBKHTEIIbHBIM ITPUYUHAM, HAIIPUMEDP, B CIIydae CMEPTH MaTEPH.
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Onexka u nomeyuteabcTBO. Oneka W MOMEUYUTENHCTBO — ATO MPABOBOU
WHCTHUTYT, CIY>KalllMil JJis BOCTIOJHEHHS] OTCYTCTBYIOUICH WJIM OTpaHUYCHHOM
JIeecTioCOOHOCTH JIWIA IMTyTeM JIEHCTBUI IPYTUX JIHI, HA3HAYaeMbIX I BHIOH-
paeMbIX, — OTIEKYHOB WM norneunTeneid. [loj omexy momagany JIF0Iu Mo COCTO-
SIHUIO 3I0POBbS, BO3pacTa, PACTOUUTENH, KEHIIUHBI, O€3yMHbIC.

Pasznuune Mex1y omeKoi U MoneurnTeIbCTBOM BRIPAXKAIOCh B MOPSIKE Jie-
ATEJIHLHOCTHU ONEKYHa U moneuuTens. B npeBHelime BpeMeHa oneka ycTaHaBIH-
Bajiach B MHTEpecax HE MOJONEYHOTO, a JIUI, KOTOPhIe OBLIM €ro OJIMKalIInMU
HacJIeMHUKAaMU 1O 3aKoHy. Ee OCHOBHOH 3ajmaueil Obula OXpaHa HMYIIECTBa
MIOJIOTICYHOTO B MHTEpECcax ero HacjaeaHWKoB. [1oaToMy MOpsSAOK Tpu3BaHUS K
oreke (eciaw OomneKyH He ObUT Ha3Ha4YeH B 3aBEUIaHWM) COBIAAAN C TOPSIKOM
IpU3BaHUS K HACJIEIOBAHUIO, T. €. ONEKYHOM SIBJSUICS OJM>KaWIIMM arHaT MoJ-
oneyHoro. B npeBHeiliiee BpeMs oreka IpeacTaBisia coOOi He 00S3aHHOCTD
OIEKYyHa, a €ro MpaBo, TOYHEE — BJIACTb ONEKyHa HaJ] UMYILECTBOM U JIMYHO-
CTBIO TIOJIOTIEYHOTO, OJIM3KYIO TI0 COJIEP’KaHUIO K BIIACTH TJIaBBI CEMBH.

OpaHako MOCTENEHHO MpaBa ONEKyHa HAYMHAIOT TIOHUMATHCS KaK CPECTBO
JUIA OCYIIECTBIICHUS €ro OOsS3aHHOCTEH. DTH M3MEHEHHS, TECHO CBS3aHHBIE C
MOCIIE0BATEIBHBIM OCIa0JICHHEM POJOBBIX CBS3€H, MOCTEIIEHHO MPEBPAIIAOT
MOHSTHE ONEKM KaK BJIACTH B MOHSITHE OMEKU KaK OOIIECTBEHHON MOBHMHHOCTH
(munus publicum). B cBsizu ¢ 3TUM HapsAay ¢ AByMsl YKa3aHHBIMHU BBILLIE MOPSI-
KaM{ YCTaHOBJICHUS! ONEKHU (B CHJIy arHaTU4YE€CKOTO POJCTBA C MOJOMEYHBIM U
0 3aBEIIAHUIO IJIaBbl CEMbH) BOZHUKAET TPETUM MOPSIOK — Ha3HAYEHHUE OIEKY-
Ha rOCyAapCTBOM.

BMmecte ¢ TeM nmocTeneHHo pa3BUICA U KOHTPOJIb TOCYJapCTBa HAJl ACSITEIb-
HOCTBIO OTIEKYHOB. Y CTaHABJIMBAIOTCSI 0COOBIE OCHOBaHMS (excusationes), 1Mo Ko-
TOPHIM MOXXHO HE MPUHATH Ha3HAYCHUS ONeKyHOM. Pa3BuBaeTcsi cuctema MCKOB
K OTNIEKYHY B CJIy4asiX HEMPEICTABICHUS UM OTYETa O BEACHHUH JIEJ] MOAO0NIEYHOTO
U B CJIy4asiX HE TOJIBKO pacTpaThbl, HO M HEPAJAUBOTO BEJICHUS Jel. 3aTeM BXOAUT
B 00bIyaii TpeOOBaTh OT OMEKYHA MPH BCTYIJICHUH €r0 B JIOJDKHOCTH MPECTaB-
neHusi obecrneuenus (satisdatio rem pupilli salvam fore), a B nmepuoa umnepun
BBOJMTCS 3aKOHHAS UIIOTEKA MOAONEYHOr0 Ha BCE UMYIIECTBO ONEKYHA.

Bonpocsl 1151 CaMOKOHTPOJISA

1. Ot 4ero 3aBucen XapakTep MPAaBOBBIX OTHOLIEHUW MEXIY MaTepbhlO U
JIETbMU?

2. Kakue ¢dakTopsl BIUSIM HA MPABOBBIC OTHOIIECHUS MEXAY OTIIOM H
JIETbMU?
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3. B kakux ClIy4dasdax Morja MpCKpalaTrbCa BJIACTh I'JIaBbl CEMbU HAJ[ ACTh-

Mu?
4. Kakue gety CYuTaauch 3aKOHHBIMU?
5. B kakux ciydasx J€TU CUUTAINCh HE3aKOHHBIMU?
6. Kakue cymecTBoBanu crnocoObl y3aKOHEHHSI TOOOYHBIX JETEH?
7. B yeM 3aKiIr4alioch pa3indue MEKIy ONEKOW U MONEeYUTEIbCTBOM?

TEMA 5. BEHHLIHBIE ITPABA

5.1. Yuenue o Bemax 1 ux Kiaccuuxarus
5.2. Ilonsitue v BUIBI BIIAICHUSA

5.3. [IpaBo cOOCTBEHHOCTH

5.4. 3amuTa npaBa COOCTBEHHOCTH

5.5. IIpaBa Ha 4yxue BewH

5.1. Yuenmue o Bemax 1 ux kjaaccupuxanus

Ilonsitue Beweil. [lonsiTue Belel B KIIACCUYECKUU MEPUOJT B PUMCKOM
IIpaBe UCIOJIb30BAJIOCh B IIMPOKOM CMBbICE. B HEro BXOIWIM HE TONBKO BEIIH
MaTEpUAIBHBIX IIPEIMETOB BHEUIHETO MHPA, HO TaKK€ FOPUINYECKHE OTHOLIE-
HUS U npaBa. TepMuH «Bellb» (res) ynoTpeOssuics B HECKOJbKMX 3HAUCHHUSX.
Bemamu cunTanocs Kak BCe TO, YTO CYIIECTBYET B MATEPUAIIBHOM MHpE (C 3TOI
TOUYKH 3PEHUSI TEPMHUH «BELIb» YNOTPEOSIICS HE TOJBKO IOpUCTaMH, HO U QHU-
nocodamu JpeBHero Puma), Tak 1 00BbEKThl UMYIIECTBEHHBIX MIPAB, U MIPABOBbHIE
oTHoIIIeHUS B 11esioM. Hanbosnee oM o0pa3oM BelM ASTUINCH Ha!

1) Bemm boxkecTBeHHOro mpasa (CBSLIEHHBIE, CBAThIE U pelUruo3Hbie). K
BelaM bBOXEeCTBEHHOro MpaBa OTHOCHUIIUCH XpaMbl, 3€MJIs, Ha KOTOPOH OHH
HaXOJIUJIUCh, TPOOHHULIBI, CKYJIBIITYPbI OOTOB;

2) BellM YEeJI0BEYECKOro npana:

— nyOJau4HbIe, IPUHAJIEKAIINE TOJTUTHYECKON COBOKYITHOCTH TpaxaaH. K
TaKKM BelllaM OTHOCUJIMCh T€aTpbl, CTaAHOHBI, PEKH, [T0JIb30BaHNE OeperaMu pex;

— YaCTHBIE, IPUHAJIEKABIINE OTACIBHBIM JIMLAM.

YacTHbI€ BELIM B CBOKO 0YEPE/Ib TAKKE JEIHINCh HA TPYIIIBI.

Knaccupukanus Bemeil. B puMmckom mpaBe Kpome TeleCHBIX U OecTe-
JIECHBIX CYILIECTBOBAJIN U APYIHe KaTErOpuu BELIEH:

1) u3BATHIE U HE UBBATHIE U3 000POTA;

2) MaHIIUIIUPYEMbIE U HEMAHIUIIUPYEMBbIE;


http://www.nnre.ru/yurisprudencija/rimskoe_pravo_konspekt_lekcii/p8.php#metkadoc2
http://www.nnre.ru/yurisprudencija/rimskoe_pravo_konspekt_lekcii/p8.php#metkadoc3
http://www.nnre.ru/yurisprudencija/rimskoe_pravo_konspekt_lekcii/p8.php#metkadoc4
http://www.nnre.ru/yurisprudencija/rimskoe_pravo_konspekt_lekcii/p8.php#metkadoc5
http://www.nnre.ru/yurisprudencija/rimskoe_pravo_konspekt_lekcii/p8.php#metkadoc6
http://www.nnre.ru/yurisprudencija/rimskoe_pravo_konspekt_lekcii/p8.php#metkadoc2
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3) IpoCTBhIE U CIOKHBIE;

4) moTpebisieMble U HEOTPEOIIeMbIE;

5) nenumbie U HEJACTUMBbIE;

6) ri1aBHbBIC U TOOOYHBIE;

7) ompeenseMble pPOJOBBIMH MPU3HAKAMHU U WHAMBHUAYAIbHO-OIPEIEICH-
HBIC,

8) IBMKUMBIC ¥ HEJIBI)KUMBIE;

9) TenecHbie U OECTEIECHBIE.

Uszvamule u He uszvamole u3z obopoma sewu. VI3psateie U3 000poTa BellU
(res extra commercium) — 3TO T€ BEIIX, KOTOPbIE YAOBIETBOPSIIM OTPEOHOCTH
BCEro Hapojia, a MOTOMY HE MOIJIM ObITh MPEIMETOM YaCTHBIX MPABOOTHOIIIE-
Huil. K HIM OTHOCHIIMCH MPEAMEThI PETUTHO3HOTO COAEp)KaHUA (XpaMbl, my0-
JIMYHBIE JOPOTH, NMPEAMETHI PEIUTHO3HOIO KyJbTa, MECTa orpedeHus u ap.), a
TaKkXe MpeAMEThI 00I1IeTo MOJIb30BaHMs (BO3AYX, HEIIEPEChIXaIOIIUe PEeKHU, Oepe-
ra Mops u ap.). He u3bsaTeie u3 060poTa Bely (res in commercio) — 3To Te Be-
M, KOTOPBIE yAOBJIETBOPSUIM MHTEPECHl OTACIBHBIX JUI] U SIBISLTUCH MpeIMe-
TOM KYIUIM-IIPOJaXXH, oOMeHa U T. 1. K HUM OTHOCHIIOCH OOJIBIIMHCTBO BEILEH,
HE BXOJIAIINX B TPYIITY U3BITHIX U3 000pOTa.

Manyunupyemvie u Hemanyunupyemvie gewiy. MaHunupyemple Bemu (res
mancipi) — 3TO UTAIUICKUE 3eMJIM, IOCTPOMKN HA HUX, padbl, pabo4Mil CKOT U
3eMeJIbHbIC CEPBUTYTHI. MTanuiickue 3eMiu mepeaBaiuch UCKIIOUUTEIBLHO Ye-
pe3 MaHnumnanuio. Bes 3emitst mpuHauiexkana rocygaperBy. K nranuiickum 3em-
JISIM OTHOCHWJIUCH CJIEYIOIINE 3MEIbHbIE YUACTKU:

— ager vectigalis — 0OpoYHBIEC 3eMJTH, T. €. 3€MEJIbHbIE YYaCTKH, KOTOPHIC
O6eccpoyHo (NEepBOHAYATBLHO — HA S5-JIETHUW CPOK) M C MPABOM HACJIECIOBAHMUS
C/IaBAIIUCH B apeH]LY;

— ager privates vestigalisque — 3eMeNbHBIE yYaCcTKH, MPOJIaBaeMbIE TOCY-
JApCTBOM WJIM OOIIMHON YacTHBIM JuiiaM. CBoeoOpasue JaHHOTo croco0a mpu-
O0OpeTeHUs 3eMeNbHBIX YYaCTKOB 3aKJII0UajoCh B TOM, YTO MPHOOpETaTeNh CTa-
HOBWJICA oOJazaTeneM MpaBa MOJIb30BAHUS YyYAaCTKOM (XOTS M TMepeaaBaeMoro
no HacnencTBy). K Tomy ke Ha npuoOperaress Bo3jaraiach 00sS3aHHOCTD yIljla-
YUBaTh ApPCHIHYIO IJIATy 3a MOJb30BaHKUE MPUOOPETEHHBIM y4acTKOM. JlaHHYIO
dbopMy 3emIieBIaeHUsT MOXHO PACCMATpPUBATh KaK MEPEXOIHBIA dTal MEXIY
OOIIIECTBEHHBIM U YaCTHBIM 3€MJICBIIAJICHUEM;

— ager quaestorius — rocyJapCTBEHHas 3eMJis, KOTopas IMpojaBajiach BO
BPEMEHHOE YacCTHOE IOJIb30BAaHHE C YCTAHOBJIEHHEM OOS3aHHOCTH MpHOOpeTa-
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TN yIlauuBaTh apeHIHbIe maaTexu. OcOOEHHOCThIO TaHHOTO BUJA Mepeavn
3eMJIM B YAaCTHOE MO0JIb30BaHKE ObUIO TO, YTO JaHHAs CHIEJKAa MOrja ObITh OTMe-
HEHAa MO0 YCMOTPEHHUIO TOCyJapCcTBa U COOTBETCTBYIOIIMI 3€MEIbHBIN y4acTOK
MOT OBITh BHOBB OOpaIlleH B TOCYJJapCTBEHHYIO0 COOCTBEHHOCTD;

— ager occupatorius — rocy/IapCTBEHHbIC 3€MEIbHBIC YYaCTKH, UMEIOIINE
€CTECTBEHHbIE MPUPOIHBIE TPAHULIBI (PEKH, TOPBI U T. I.). OCOOEHHOCTHIO Tpa-
BOBOI'O PEXXHMMa JTAHHBIX 3€MEJIbHBIX YYaCTKOB SIBJISLIOCH TO, YTO OHU HE 00pada-
THIBAJIUCH O MOMEHTA MepeIayul B 4acTHbIC pyku. Crioco6oM mprodpeTeHus gaH-
HBIX 36MEJIbHBIX YYaCTKOB OblJ1a OKKymHaIus (3axsar) natpunusimMu. [loms3oBanne
3eMEeJIbHBIMU YYaCTKAMH IOPUIMYECKUA CUUTAIIOCH BPEMEHHBIM, HO (haKTHUECKH
3eMJIs C TEYCHHEM BPEMEHH MEPEeX0/iniia B COOCTBEHHOCTh 3aXBaTUBIINX €€ JIUI;

— adsignatio — mepenaya B 4aCTHYIO COOCTBEHHOCTh OJIMHAKOBBIX (MMEIO-
MIUX KBaJpaTHYI0 (OpMY) 3€METIbHBIX YYaCTKOB TOCYJAAPCTBEHHON 3eMIIU. DTH
3eMeJIbHbIC YYACTKH MMENTM HeOOJBbIION pa3Mep; X pa3gadya HOCHIIAa MAacCOBBIN
XapakTep U MPOUCXOIUIA B TOPKECTBEHHONW 00CTAaHOBKE;

— ager locatus ex lege censoria — rocygapCTBEHHbIEC 3€MEJIbHBIC YUACTKH,
CHaBaBILIMECS B apeH]ly JIMIly, KOTOpOE C/eJiajJo HamboJiee BBITOAHOE MpPEasio-
*KeHwue (T. €. 3eMeTbHbIC YYacTKH, TiepeaBacMbie 0 KOHKYPCY);

— ager colonicus — UTAIMKACKHE 3eMJIM, KOTOPBIE MOJICKAIN Mepeaaye B
YaCTHYIO COOCTBEHHOCTh KOJIOHUCTAM.

MaHnurmnanusi Ipoxousia B CI0KHON (opMe U Mpu y4acTUH MSATH CBUIE-
teneil. Omubka XoTst Obl B OJJHOM CJIOBE B MPOIECCE MAHIIUMAIIMN aBTOMAaTHY -
CKM TIPUBOJIMJIA K HEIEUCTBUTEIILHOCTH CleNKH. HeMaHunupyembie Bemu (rex
nec mancipi) — BCe OCTaJIbHbIE BEIIH.

Paznuure Mexay NByMs TpyIIiaMH BEIIEH COCTOSIIO B CIIOCOOE OTUYXKIIe-
Husg. Hemanmumupyemble BeNM OTYYKIATUCh ITyTEeM IPOCTON Tepemadud —
traditio, B TO BpeMs Kak JUIsl OTUYXKJIEHUSI MAaHIIMITUPYEMBIX BEIlIe TpeOOBaIOCh
BBHITIOJTHEHUE 0COOBbIX (hopManibHOCTEM (00psia MaHIMMOanuMu — mancipatio). 1
ATO HE CIAy4ailHO, T. K. K TPYIIe MAaHIIUITUPYEMBIX OTHOCHJINCH OCHOBHBIE CPEJI-
cTBa mpou3BojAcTBa. [IOCKOIBKY OHU MNpUHAMICKAIM OONIMHE (KOJIJIEKTHUBY),
nocJyeHsAs Oblla 3aMHTepEecOBaHa B COXpaHEHUH TpaBa Ha HUX. OTCrOAa OHST-
HO BBEJICHHE 00psia MAHIIMITAINY C 1IEJIbI0 HE IOMYCTUTh TIOTEPH MpaBa Ha OC-
HOBHBIC CpEJCTBAa MPOU3BOJACTBA. JlemeHue Beledl Ha MaHIMIUPYEMbIE H
HEMAaHIIUITUPYEMBIE COXPAHSIIOCH BIIOTH /IO HaYajaa UMIIEPHH.

IIpocmyle u cnodxcrnvie gewu. 1IpocThie Bely, MO BbIpakeHUIO [loMnoHus,
COCTaBIISUTM OJHO IieJioe, (PU3MUecKku OJHOPOJHOE EIWHCTBO, KakK, HaIlpUMep,
pab, 6peBHO, KaMeHb. CJI0KHBIC BEIHU JACIUINCH Ha JIBA BUJIA:
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— COCTaBHBIC, BKJIOUABIINE HECKOJBKO CBS3aHHBIX MEXIy COOOW Tel
(mkad, kopabib, 10M);

— COCTOSILIME W3 HE CBSI3aHHBIX MEXIY COOOW BElIe, HO 00BbEINMHEHHBIX
00IIMM HauMEHOBaHUEM (HapO/I, JIETHOH, CTAJIO).

Bewu osusicumvie u Heosuscumuole. JIBrkumMbie Bemy (res mobiles) — Berw,
KOTOpBIE MOTYT U3MEHSTh CBOE MOJIOKEHHUE B MPOCTPAHCTBE. JIBUKUMBIE BEIlU
MOTJIY IBUTATHCS CAaMH (KUBOTHBIE, pa0bl) WM MOTJIU IPUBOIUTHCS B IBIYKCHHE
npyrumu (Mebenb, ToMalHss yTBapb). Heasmwkumbie Bemu (res immobiles) —
BEIIl, KOTOPHIE HE MOTYT M3MEHSATHh CBOE IOJIOKEHUE B MPOCTPAHCTBE O3 CO-
XpaHEeHMsI IETTOCTHOCTU. DTO JOMa, CTPOEHUS, 3eMEJIbHbIE YYaCTKH, HEJlpa 3eM-
. J[BIKMMBIC W HEJBI)KUMBIE BEIU TOMUUHSIIUCH TTOYTH OJAWHAKOBBIM IOPH-
JUYECKUM HOpPMaM, U MOATOMY TaKoe JeJICHUE HE UMENI0 0COO0T0 3HAaUCHHUS.

HNHTepecHO TO, yTO K HEABMKMMOCTH B JIpeBHeM Pume oTHOcHim Takke
CO3JJaHHOE YYXUM TPYJOM Ha 3emiie COOCTBEHHHMKA. Takve M3MEHEHHs CUUTa-
JUCh COCTABHBIMH YaCTSAMU 3€MJIM W CJICAOBAIN FOPHIUYECKOMY CTaTyCy OC-
HOBHOM Bemu (yuactka) («superficies solo cedity — «caenanHoe Hal TOBEPXHO-
CTBIO CIIEAYET 3a MIOBEPXHOCTHIO).

HensuxrMble BelU CUUTAIMCH KaTeropueil 0osee CI0XKHOW, U MOITOMY
PUMJISTHE OCTOPO’KHO OTHOCHJIMCH K M3MEHEHHUIO MPABOBOTO CTAaTyca HEABUKHU-
mocTu. Hanpumep, yxe o 3akonam XII Ttabnuil paznuyaiuch CpOKd BCTYyILIE-
HUS BO BJIQJICHUE JBM)KMMBIM M HEJIBIDKUMBIM MMYIIIECTBOM TIO0 JTABHOCTH BJia-
JICHUS: NIl IBWKMMBIX BEIIEH ATOT CPOK COCTABIISLT OFWH TOJ, JUISl HEJABUKU-
MBIX — JIBa roja. B amoxy mpuHIHIIaTa HOPMBI, PETYJIHUPYIONTUE MTpaBa HA He-
JBYKUMOE HMMYIIECTBO, OTACIUIUCh M CTaIM CIEUU(PUISCKUMU HUMEHHO IS
ATOM KaTeropuu Belle. B 310 e Bpemsi B OTHOIIEHUU HEABUKUMOCTH CIIOKHU-
JUCh 0CcOoOBIE MpaBa: cynepduinii, sMpUTEB3UC.

Bewu unousuoyanvro-onpedenennvle (res species) u onpeoensiemvie pooo-
ebimu npuznaxkamu (res genus). PonpoBsie Beny (res genus) — BEIM, UMEIOIINE
oOIuit poJl U HE MMEIONIUE WHIANBUIYATLHOCTH. Takue BeIu ONpeessuiich
YUCJIOM, MEPOH MU BECOM, T. €. €CIU OBIJI0O HEBO3MOXKHO TOHSATH, POJIOBAs ATO
BEIlb WU WHIUBUIYAIbHO OMpenesisieMasi, MPUMEHSIIOCH TTPaBUJIO: €CJIA BEIIH
MIOJICYUTHIBAIOTCS KaK OMNpEeeICeHHOES KOJIMYECTBO (HAmpuUMep, MPOIAI0TCS Ha
BEC, 00BEM), TO BEIIb MPUHAMJICKUT K KaTerOpUH POJOBHIX. JTa BEIIh BCETAa
MOJKET OBITh 3aMCHEHA B CIydae yTPaThl HA TaKyHO JK€ MM HECKOJIBKO TaKUX JKe
BEIIEH: «genus perire non censetur» — «BEITH, ONpeesieMble POJIOBEIMU TIPH-
3HAKaMU, HE TTOTrU0aroTy.
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NunuBuyaibHO-OTIpeIeTICHHBIE BE (Tes species) MPOTHUBOIMOCTABIISIOT-
Csl POJIOBBIM. DTO Belllb, YHUKAIbHAS MO CBOCH MPUPOJIE, €€ HEb3sl 3aMEHUTb.
NunuBuayanbHO-oNpeeiieHHas BEellb MOIJIa ObITh BbIJEIEHA W3 psiia M0J100-
HBIX (KOHKpeTHasi Baza). [Ipu rubenu WMHIWBUIYATIbHO-ONPENEICHHBIX BEIICH
JIOTOBOP MpeKpaIaics, T. K. JOJDKHUK YK€ HE MOT MPEI0CTaBUTh 3Ty Belllb. Po-
JIOBBbIE U MHAMBUAYaJIbHO-OINPEACIICHHBIC BEIIN TaK)Ke MHOT/Ia HA3bIBAIOT 3aMe-
HUMBIMU U HE3aMEHUMBIMU. DTO pa3zelieHUE Belllel UMeeT OOJbIIoe 3HAUCHUE
JUTsl 00513aTeNIbCTBEHHOTO MPaBa.

Bewu nompebnsemvie u nenompebasemole. [loTpedisemble Beld MaTepu-
QTbHO YHUYTOXAIKUCh MPU NMEPBOM HMX HUCIOJIb30BAaHUU MO MPSIMOMY Ha3Haude-
Huto. B 3Ty Kateropuio BXOAST NPOIYKTHI U JIEHBIU (pacIuiauuBasiCh UMM, COO-
CTBEHHUK X Jumiaercs). HenmorpebOisiemble BelM HE M3HANIMBAIUCH OT YIO-
TpEOJICHUS WM K€ YHUUTOXKAJTUCh TOCTENEHHO, HE TEPsis CIOCOOHOCTH BBIMOJI-
HSITh CBOE Ha3HAauYeHUE (JparolieHHbIA KaMEHb ).

Bewu npocmoie u cnoocnvle. Jlenienne Benen Ha NpOCTHIE U CIIOKHBIE BO3-
HUKJIO B KJIACCUYECKYIO 3MOXY. JleJleHne Bellel MpOUCXOInUI0 B 3aBUCUMOCTH
OT UX CIIO)KHOCTH:

— mpocThie Benu (corpus, quod uno spiritu continetur) npeacTaBIIsIN CO-
001 OAHOPOJHOE €IMHOE 1IEJI0€ M HE paclajaliuCh HAa COCTaBHbIE yacTH (pao,
OpeBHO, KaMEHb U T. 11.);

— CJIOHBIC BEIIM COCTOSUIM U3 PA3JIMYHBIX COCIUHEHUW BEUIEH UM UMEIU
MEXIy co00i MaTepuanbHyIO CBSI3b, HAIPUMED, 3/1aHKUE, KOpalib, mkad. Yactu
CJIO’KHBIX BelIEH 0 COCAMHEHHUsS B ONPEEICHHYIO BEIllb MOTJIM MPUHAIJICKATh
pasHbIM JiMaM. HecMoTpst Ha TO 4TO 4acTh BELIM CTAHOBUJIIACH HOBOW CIIOKHOM
BEIIIbIO, Ta HETIOCPEJCTBEHHAsI YacTh MPUHAJIeKaNa X035 uHy. OIHaKo ke 00b-
€JIMHEHHbIC YACTH MOJYUHSIIIUCH MPABY, YCTAHOBJIICHHOMY Ha II€JIYIO BEIIIb.

Bewu enaenvie u nobounsie. ' maBHbBIC BEIIM — 3TO BEIIH, UMEIOIINE B 3aBU-
CUMOCTU U B IOPUIUYECKOM MOJUMHEHUHU Apyrue Bemu. [lobounbiMu (mipupaa-
TOYHBIMH ) TPU3HABAIIUCH CAMOCTOSITEIILHBIC BEIIIU, HO 3aBUCUMBIE OT TJIABHOU U
MOAYMHEHHBIE HOPUANYECKOMY TOJO0KEHUIO MociieHe. Buabl moOoYHbIX Be-
IIEH: YaCTH BEIlH, MPUHAIIC)KHOCTHU U TLJIO/IBI.

YacTu Bely, HE OTACICHHBIE OT IIEJI0r0, HE UMEIM CaMOCTOSITEILHOTO CY-
IIIECTBOBAHUS, MOATOMY HE MOTJIHU OBITh 00BEKTOM mpaBa. OMHAKO €CIIM YacTh
OTJCJIUTH OT 1IEJIOTO, TO 3TA YaCTh SIBJISETCS OOBEKTOM IpaBa (Hampumep, Kpo-
BEJIbHBIA MaTepua). B cBsI3M C U30KEHHBIM PUMIISIHE PacCMaTPUBAIIM JIBa MO
CJIEACTBUS MPHUCOCAMHEHUS YacTH BEUIW K IeJoMy. Bo-mepBbIX, €Ciau MpHuco-
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€IMHEHHUE BEJIO K M3MEHEHUIO CYI[HOCTH MPUCOEAMHEHHOW BEIIU WJIM Hepas-
JIENbHOCTA HOBOM BEIllM, TO MPAaBO COOCTBEHHOCTH HAa MPHUCOCIUHEHHYIO BEIllb
JUIsi COOCTBEHHMKA MPEKpAIIaioch (pacTBOpEHHOE BHHO). Bo-BTOpbIX, eciu
PUCOEMHEHHAsl U TJIaBHAsl BEIM HE MEHSUIM CBOEW CYIIHOCTH, a COBOKYITHAs
BEIllb OCTaBaJlach Pa3/leJbHOM, TO BEIlb, MPUCOEAUHEHHAS K TJIABHOM, MOIJa
OBITH BBIJICJICHA U BOCCTAHOBJICHA B IIPEKHEM IOPUIMYECKOM KauyeCTBe.

[TpuHamIe)KHOCTH — TOOOYHAS BEIllb, CBSI3aHHAS C TJIABHON YKOHOMHYECKH.
[IpuHaIe)KHOCTH MOTJIa CYIIECTBOBATh CAMOCTOSITENILHO U OBITh OOBEKTOM Ca-
MOCTOSITEJIBHOTO TpaBa (KJII0Y U 3aMOK, paMa M KapTuHa). BmecTe ¢ Tem JHIlb
IPY COBMECTHOM HUCIOJIb30BAaHUU MPUHAJICKHOCTH U TJIaBHOM BEIU JTOCTHUTall-
Csl KOHEUHBbIN pe3ynbTaT. Kak mpaBuiio, IOpuANYECKUE OTHOIICHUS, YCTaHABIIM-
BacMble B OTHOIIICHUM TJIABHOW BEIIH, PACHPOCTPAHSIINCh U Ha MPUHAIICK-
HOCTb. [11107161 — 3TO, BO-IIEPBBIX, BEIIH, MMOIYy4aeMbl€ OT TIOJJOHOCSIIUX BEIIEH
(mepcTh, MOJIOKO, (PPYKTHI U T. J1.), HA3BAaHHBIX €CTECTBEHHBIMU IUTIOAaMH. Bo-
BTOPBIX, K IUIOJAM OTHOCHWJICS JIOXOJ, NMPUHOCHUMBINA TIJIOJOHOCSIIEH BENIBIO:
JICHBI'M OT TIPOJIAXH (PPYKTOB, MPOIICHTHI C KalKUTala, HaeMHas TiaTta u Jp.

BBuny camocTodTeNnbHOr0o (PU3MUECKOTO CYIIECTBOBAHUS, MPUHAIICK-
HOCTh MOJKET OBITh MPEAMETOM CaMOCTOSITENIbHBIX MpaB Ha Hee. OMHAKO TMpH
OTCYTCTBUU CIEIUAIBHBIX OTOBOPOK 3aMHTEPECOBAHHBIX JIUIl BCE MTPABOBBIEC OT-
HOIIICHUSI, YCTAHABIMBAEMbIC Ha TJIAaBHYIO BEIllb, CYUTAIOTCA PACIPOCTPAHSIO-
IUMHUCS (BBUIY XO3SMCTBEHHOW CBSI3M MEXJy OOCMMH BEIllaMH) U HA TIPUHAI-
JEKHOCTh K Hel (0TCro/ia adopusM: «IIPUHANICKHOCTH CIAEAYeT Cyab0e TriaB-
HOM BEIIN»).

Bewu 6 obopome u éne obopoma. Benu B o6opote (res in commercio) —
ATO BEIIM, KOTOPhIE MOIJIM y4acTBOBATH B MPABOBOM OOOPOTE MEXKIY OTACIb-
HBIMU JIIOJIbMH (MEHa, KYIUIS-MIPOJiaXka) U SIBJSUIUCh OOBEKTaMU YaCTHOWU COO-
cTBeHHOCTH. Bemu BHe 000poTa (res extra commercium) — 3TO BEIIH, KOTOphIE
HE MOTYT y4acTBOBaTh B 00OpPOTE IO CBOMM €CTECTBEHHbIM mpu3HakaM. Co-
riacHo Muctutynusm FHOcTtuHuaHa, €CTh BEIIM, KOTOPHIE MO €CTECTBEHHOMY
IpaBy MpUHAIJIEkKAT BceM. K 3TON KaTeropum OTHOCATCSA:

— BO3IYX;

— TeKyuas BOJa;

— MOPS CO BCEM, YTO B HUX BOAUTCSI.

Hpyryto rpyniy BHEOOOPOTHBIX BEIIEH COCTABISUIA MyOIMYHbIE BEIH (Tes
publicae). OCHOBHBIM U €TUHCTBEHHBIM XO35MHOM MTyOJWYHBIX BEIIECH CUMUTAIICS
puMckuii Hapoa. [Tnononocsmue Bemu (res fructiferae) crmocoOHbI MPOU3BOIUTH
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TUTOIBI OPTAaHWYCCKU WJIM B PE3yJIbTaTe YEJIOBEUSCKOTO TPY/Ia, HE U3MEHSS CBO-
ero HazHaueHus. [noae! (fructus) genunuce Ha:

1) rpaxxnanckue wioAs! (fructus civiles), KOTOpbie BO3HUKAIHM BCIIC/ICTBHE
Pa3IMYHBIX UMYIICCTBECHHBIX OTEpaIliii W SBISUTNCh B COBPEMEHHOM TOHHUMA-
HUU JIOXOJIaMH OT WCIIOJIb30BaHMS Bemrd. JIOXOIbI MOTJIM OBITH PETYISIPHBIMH
(MPUHOCUMBIMHU €CTECTBEHHBIM IYTEM) HJIM TOJy4YaThCs U3 MPABOOTHOIICHHIMA
0 MOBOAY TUIOIOHOCSINEH BEIW (HAmpuUMep, MPOIEHTHI C KaluTajia, PEeHTa C
3eMJIH);

2) ectecTBeHHbIe WI0AbI (fructus naturales), KOTOpble BOSHUKAIU O JICH-
CTBUEM MPUPOIHBIX (PAKTOPOB U TPy JFOICH:

— TUTOABI, €Ie COEIWHEHHBIE C Tpou3BonsAmed ux Bempio (fructus
pendentes);

— TUIOJIBI, YK€ OTJICTICHHBIC OT MpOoU3BO e ux Beu (fructus separati);

— TUIOJIBI, YK€ 3aXBaueHHbIE KeM-To cebe (fructus percepti);

— mepepabotanHbie IOk (fructus consumpti);

— IUI0JIBI, KOTOPBIE HEOOX0aMMO coOpaTh (fructus perci piendi).

[IpaBoBas cyan0a TJIO0B pa3auvagach MPU HATUYHH KaKoro-JIn0o mpaBa
Ha TJIOJJOHOCSIIYIO Bellb. [Ipn ucTpeOoBaHNY TIOIOHOCSAIICH BEIH TUIOABI aB-
TOMATHUYECKH 3a0UpaIKCh U BO3BPAILAIUCH COOCTBEHHUKY BMecTe ¢ Hel. OHaKo
€CJIN TUTOJIBI OBLIH YK€ MOTPEOJICHBI, TO OTBETCTBEHHOCTH 3a ATO HE I10JIaraioch.

Buabl npaB Ha Bemu. BeniHoe npaBo 1o cBoemy COAEpKaHUIO0 U 00beMy
TIOJTHOMOYHIA, KOTOPOE OHO MPEAOCTABIISIIO YIIPABOMOUYESHHOMY JIUILY, JETHIIOCH
Ha:

BIIaJICHUC;
— COOCTBEHHOCTb;
— TIpaBa Ha YY>KHE BEIIH.

Bonpocsl AJ11 CAMOKOHTPOJIA

YT0 03HaYaJIO CIOBO «BELIBY ISl PUMCKUX FOPUCTOB?

Ha kxakue Buapl noapasaensuics Bewmu B [[peBaem Pume?
Yrto 03HayYaeT «po0Bas BEIIb»?

Kakwne Beny Ha3pIBanUCh CIOKHBIMU?

YTO Ha3bIBAIOCH IPHUHAJIEKHOCTHIO?

Ha kakue BuabI nopas3aessuiich mioabl?

NSk =

Kakwue Bemnm cunuTaanch «BemaMu BHE 000poTa?
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5.2. llousiTHE M BUABI BJIAJeHUA

IMonsiTue BJaageHus. Bnanenue (possessio) — 3T0 Takoe 0OIIECTBEHHOE OT-
HOIIICHHE, TPH KOTOPOM JTaHHOE JIMIIO CIYUTACT Ty WM HHYIO BEIlb HAXOAAIICHCS
B COCTaBE CBOETO XO3SMCTBA, a TAKIKE CUUTACT €€ CBOCH. DTO pealbHOE TOCTIO/I-
CTBO JIUIIA HaJ| BEMIbI0. B KakoM ¢akTe BliageHus, KaK yIuiIu PUMCKHAE FOPUCTHI,
ClIieyeT pa3iuyaTh J[Ba DJIIEMEHTA: COrpus pOssessions, T. €. TEIO BIaJICHUS,
(dakTuyeckoe 00JagaHNe BEUIbIO —3TO TEIECHBIM MOMEHT, M animus possessions —
AyUly BIQJCHUSA, T. €. HAIMYKE KEJIaHUs, HAMEPEHUS BiIaJleblla UMETh BEIlb Y
ce0s1, COXpaHHTh €€ 3a CO00M 1 00paImaThCs ¢ Hel Kak ¢ COOCTBEHHOM.

Tonpko Takoe BIaJCHHWE CUYMTACTCS IOPUAWYECKAM U OyaeT Monjiexarb
IOPUINICCKOM 3aInTe, ¢ eCTh COYCTaHNE YKAa3aHHBIX JIBYX AJIEMEHTOB: (hakTa
HaXOXKJICHUSI BEIIM B XO3AWCTBE W HAIUYHS JKCTAHUS COXPAHHUTh, UMETh Ty
Belllb y ceOs. [lepBblil aeMeHT sBisieTCs OOBbEKTUBHBIM, BTOPO — CYOBEKTUB-
HbIM. TepMUH «pOSsessioy» SBISAETCS CPAaBHUTEIBHO MO3AHUM. [1o MuBUIBLHOMY
MpaBy BIIaJIeHHE 0003HAYATIOCh CIIOBOM «USUS», T. €. «IOJIb30BaHUE». OOBIYHO
BJIa/IeJiel] U COOCTBEHHUK Kak Obl ciuBatoTcs. [103ToMy roBOpAT 0 «BIaICIOIIEM
coOcTBeHHMKEe». HO BiIajeHWe MOXET BO3HHUKATh M BHE CBSI3U C MPABOM COO-
CTBEHHOCTH, U JaXke OBbITh ero HapyuieHueM. HekoTopeie puMCKHe IOpUCTHI TO-
BopwH: «COOCTBEHHOCTh HE UMEET HUYETO OOIIETO C BIIaICHUCM).

OOBIYHO BJIAJIETBIIEM CTAHOBUTCS MEPBBIA MPUOOPETATENb. Y CTAHOBJICHHUE
(hakTHYECKOro roCroACTBAa HaJl BEIlIbI0 UMEHOBAJIOCH 3aBJajicHueM (apprehensio),
HampuMep, HEKTO 3aXBaTWJ IMKOE KUBOTHOE. B mepenaue BiuageHus (traditio —
OT OJIHOTO JIMIIA JPYTOMY) PUMCKOE MPaBO yCMaTPUBAIO MPOMU3BOJHOE MPHOO-
peTeHue BiaaeHus. BnaneHue MoOriio mpuoOpeTaTbes M 4Yepe3 TPEThbUX JIUIL.
«Corpusy» HeKor/1a MOHUMAJIOCh KaK (pu3ndecKkoe 00IajaHue BElIbiO: B pyKax, B
nome, Bo nBope. [lo3aHee cTanmu paccykaaTh Tak: «COrpus» — HaJMIIO BO BCEX
CIyJasiX, Korja MpH HOPMAaTbHBIX YCJIOBHSIX OOECTICYeHa BO3MOXHOCTH JIJTH-
TEJIBHOTO M OECIPENSATCTBEHHOTO MPOSIBICHUS TOCIOICTBA JIMIIA HAJ[ BEIIHIO.

Buabl BiaaaeHusi. Pa3nmnuaroTcsi HECKOIBKO BHJIOB BIIAJICHUS HCXOJS W3
3aKOHHOCTH BIIQJICHUS BEIIHIO:

1) 3akOHHOE BJIaJieHHE (POSEssio 1usta) — BEIIbIO BJIAJIEET €€ COOCTBEHHUK;

2) He3aKOHHOE BIajfieHue (posessio vitiosa) — KOorjaa TOT, KTO BJIAJIEET Be-
IIbI0, HE UMEET Ha 3TO TpaBa:

— nobpocoBecTHOe BiageHue (posessio bona fidae) — Bmagenel Ben He
3HAET, YTO BEIlb MPUHAICKUT HE EMY;
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— HempoOpocoBecTHOE BiaaeHHe (posessio malae fidae) — Bmanmener; 3Haer,
YTO BElb €My HE MPUHAJJICIKUT, HO BEJET ce0s Tak, Kak OyJITO BEIllb €My MpHU-
HaJUISKUT. B 3TOM ciiydae He ACHCTBYeT MpuoOpeTeHne mpaBa COOCTBEHHOCTH
0 JaBHOCTH, M TPEABABISIIOTCA Oojiee CTpPOrue TpeOOBaHMSI OTHOCHUTEIHHO
BO3MEIICHHSI pPeaTbHOMY BJIQJCIbIY TOCIE CyJa CTOMMOCTH TUIOJIOB WIIH yXY/I-
IICHUS] COCTOSIHUS BEILIH;

3) mpou3BOAHOE BJIa/ICHUE BO3SHUKAJIO U3 BPEMEHHOTO HAXOXICHUS BEIITH Y
TPETHETO JIHIIA.

Brnanenue Bempo TPETHUM JIMIIOM OCYIIECTBIISCTCS 10 Pa3pelieHus cropa
0 TOM, Ybsl 3TO Belllb HAa caMoM JieJie ((paKTUYEeCKu OH — XpaHUTEb Belu). Ta-
KHE OTHOIICHHUS CUYUTAIHNCH BIAJACHUEM C IEIBI0 YIPOIICHUS BO3MOXHOCTH
XPaHUTEI0 OCYIIECTBUTH 3aIUTy BEIIM B Cllydae IMOCSATaTeNIbcTB Ha Hee. B
ATOM CIIy4ae O 3alllUTe HEIJb3s MOMPOCHUTh M COOCTBEHHWKA, BEAh OH HE M3BE-
cTeH. BrasieHue Belpio 3a10roiepKaTesieM BIaJICHHs OCYIIECTBIISETCS TaKXKe C
IIEIBIO 3aAIUTHI BEIM OT TOCATATEILCTB. TakKe pa3indyaiyl CICIYIONTUE BHJIbI
BJIQJICHUS:

— yusunvroe eradenue (posessio civilis) — BIajeHue B COOTBETCTBUU C 1US
civile (IMBWJIBHBIM TIPABOM). DTOT BHJI BIAJCHUS CYIIECTBOBAJI B JpeBHEE Bpe-
M3l enne 10 npuHsaTus 3akoHoB XII Tabnuil. [{uBMIBHBIN Bragenel A10IKeH ObLUT
OBITH TUIIOM TIPABOCIIOCOOHBIM (SUl 1Uris), TOATOMY Yallle BCErO TaKUM BIAJIENb-
1IeM SIBJISUICS TJ1aBa ceMbH. OH BIae)I HMYIIIECTBOM Ha CBOE MMSI, TTO/IBIACTHBIE
BJIQ/ICJIM UMYIIIECTBOM TakKe Ha ero umsi. B To BpeMs ObuH yKe U3BECTHBI CPO-
KW JI71s1 OOpaIieHus BIaJICHHs B TIPaBO COOCTBEHHOCTH 0 JaBHOCTH BJIaJICHUS,

— nocpeocmeenHoe iadeHue — HaX0XKJICHUE BEIH BO BJIAJICHUU Y TPEThHUX
mun (dakTudyecku — nepxanue Bemu). OHO HE MPU3HABAIOCH BJIAJCHUEM, He-
CMOTpPS Ha TO YTO UMEJIO MECTO BO3JCHCTBHE HA BEIllb, HO JEPKaTelb HE UMEI
IpaBa BJIAJIETh BEIIbIO OT CBOEro MMEHHU. Yale BCero B poJiu JeprKaTeseil Bbl-
CTYTIaJIA TIOBEPEHHBIN, OKIKESTIPUHUMATEh U ccyAonpuHuMaresb. OHu ObLTH
HPKOHOMHUYECKHM 3aBUCHUMBI OT BIIaJIeiblla U Biajenu «1isg Heroy. [lo yemotpe-
HUIO BJIaJIeiIbIa BEIIM TaKOE Jep>KaHWe MOTJIO ObITh mpekpamieHo. C TeueHneM
BPEMEHU OTHOIICHHS JEPKaHWUS Pa3BUBAINCH, CTATH TOSBISATHCS JTOTOBOPBI
MIO’KM3HEHHOTO «TIOCPEACTBEHHOTO BIIAJICHUS» 3EMJICH M APYTHM UMYIIECTBOM
10 JOTOBOPY HANMa;

— npemopckoe éiadenue — BIAJICHUE, IPU3HAHHOE MPETOPOM M 3allHIIac-
MOE UM JI0 UCTEUYCHHS CPOKa BIJIaJIeIb4eCcKOil naBHOCTU. [IpeTop mpemocTaBisii
CBOIO 3allTUTy Ha OCHOBE MHTepauKTa. C TCUCHHEM BpPEMEHHU 3alluTa MpeTopa
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CTajia MPEAOCTABIATHCS JIOOOMY JIHITYy, OCYIIECTBIISIONIEMY TOCIOJCTBO Haj
BEIIbIO, TPH HATMYNH Yy HETO KpoMe (PaKTUIECKOTO 00JIaJaHus BEIIHI0 HaMepe-
HUA BJIAJIETh €10. 3aluTa MperoCcTaBisiach BHE 3aBUCHUMOCTH OT Coco0a, Ko-
TOPBIM ATO JIUIIO0 TPUOOPENO MPaBo BIAJACHUS, KPOME HE3aKOHHOTO HEe100poco-
BECTHOTO.

3ammuTa BaageHus. BrajeHue 3amumnanoch CrelUalbHBIMEU MTPABOBBIMU
cpencTtBamu, T. €. nHTepAuKTaMH (interdicta). THTEpAMKTHI (3amperieHus ) u3a-
BaJIMCh PUMCKHMH MarucTparaMd B (opMe paclopsDKeHHS O HEMEIICHHOM
IIPEKPALICHUH JIEVCTBUM, HAPYIIAIOIMX MpaBa rpaxnad. lleppoHayanbHO OHH
U3JIaBAIMCh TIPETOpaMu 1mocie (GaKTUIECKON MPOBEPKH MpaBa BIIAJCHUS MTPOCH-
Tes Ha OCHApHBAEMYIO BEIIh KaK MPSMOE M KAaTETOPUYECKOE yKa3aHHUE Iepe-
JIaTh BEIllb peajbHOMY BJIAJICIIbIy, a BIOCJIEICTBUH — KaK yCIOBHBIE Pacmlopsi-
KEHUS: «ECII TOATBEPIATCS JAOBOJBI MPOCHUTENS, TO TEpeaaTh €My BeEIllb, 3a-
IPETUTH MOCATATEIHCTBA HA €T0 Bellb». BUbI HHTEPAUKTOB:

— WHTEPIUKTHI, CIOyXKallue JUTsl 3allUThl BIAJICHUS TPEKHETO BIIaebIa
(interdicta retinendae possessionis). Takoil UHTEPAUKT TPUMEHSUIICS MPU Biaje-
HUAW W JIBWKAMBIMHU, ¥ HEIBW)KMMBIMH BEIIAMH, €CIIM BIIAJICHUE TPEOOBAIOCH
3aIIUTUTH OT MOCATATEIBCTB TPETHUX JIUII;

— WHTEPIUKT, U3AaBAEMBIN JIJIS1 3aIIUTH HEABM)KMMBIX BEICH, Ha3bIBAJICS
“uti possidetis”, oH u3gaBaJICS 10 NMPOCHOE 3aMHTEPECOBAHHOTO JIMIIA HE3aBUCH-
MO OT JTABHOCTH BiafeHUs. TakuM 00pa3oM, 3TOT HHTEPAUKT 3alIUIIAT TIOCTIE/I-
HEro BIaJeNblla HEIBHKUMOCTH;

— MHTEPJMKT JUIsl 3allMThl JBWKMMBIX Bemied (interdictum utrubi) — go
KOcTtuHnana Mor nmpuMeHSATHCS TOJILKO B TOM CJIy4ae, €ClIv BIIajiesel] BEely Biia-
JIeeT €0 OONBIIYI0 YacTh rofa B TOM KaJICHIApHOM TOAY, KOTJa W31aeTCs MH-
TEPIHKT.

[Tpu KOcTHMaHe Ha NBMKMMBIC BEIM CTAJIA PACIIPOCTPAHSATHCA TAKHE Ke
MpaBuja, YTO ¥ Ha HEJIBIYKUMOCTb:

— WHTEPJIMKTHI, IPEeIHa3HAYCHHbBIC JJI IOBTOPHOTO YCTAHOBJICHUSI BIaJle-
HUS B MHTEpPECcax BIAJCNbIla, KOTOPHIH MPOTUBONPABHO ObLT JIUIIEH BIIAICHUS
(interdicta recuperandae possessions). DakKTUYECKH 3TO WHTEPAUKT O BO3BpaTe
BJIQJICHUS TEM, Y KOTO OHO OBLJIO OTHSATO CHJIOW. DTOT MHTEPAMKT MOT TpHUMeE-
HATBCS JIFOOBIM BIIQJICNIBIICM, @K€ €CIX Bellb Oblla IpHoOpeTeHa IPOTHBO-
IIPaBHBIM ITYTEM.

3amura BIAJEHUS TAKXKE€ MOTJIa OCYIIECTBISTHCS MPU TMOMOIIUA HCKa C
¢uknue (myoJuIuaHoB UCK).
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IIpuoGperenne Baaaenusi. [IpuobpereHne BnajeHus Bceraa yCTaHABIIU-
BaeTCs BIEPBBIC U CAMOCTOSITEIBLHO CAMHUM JIMIIOM, >KEJAIOIUM BIIAJETh Mpe-
MeToM. Bee crmocoOb1 mproOpeTeH s BIaACHHS B KIIACCHYECKYIO ATOXY MPEICTaB-
JSUTUCh PUMCKUM IOPUCTaM KaK MepBOHaYalbHbIEC, BCEr/la OCYIIECTBIISBIINECS
BIIEpPBBIC PUOOpETaTEIEM. ITO, KOHEUHO, HE HCKITFOYAJIO TIOMOIIU U COJICUCTBUS
MOJIBJIACTHBIX U PaOOB PUMCKOTO JIOMOBJIA/IBIKHA, HO BJIaJICHUE BO3HUKAJIO TOJIb-
KO B JIMIIE TOCTEAHET0. TpeGoBaIoch I, YTOOBI 00a AIeMEHTa BIaJCHUS —
BOJICBOM U MaTepUaIbHBIA — OBLIIM OCYIIECTBICHBI UM MJIU JIJIs HETO CaMOro.

B tex ciyuasx, korna npuobpereHue BIaacHUs 00Jerdaaoch TEM, 4TO IILUIO0
OT JIMIIA, y>K€ OCYIIECTBUBILErO BIaJeHUE, MyTeM Iepeaadynd IpeaMeTa Biaje-
HUS, MOXHO OBLIO TOBOPUTH O TIPOM3BOJHOM BiajgeHuu. Ho u B 3TUX cirydasx
HE MPHU3HABAJIIOCH HUKAKOTO MPEEMCTBA U TOXIECTBA MEXIY CTaphbiM M HOBBIM
BiajgieHneM. O0beM U COEpKaHUE TOCIIECIHETO ONPEESIUCh COOCTBEHHBIMU
(aKTHYECKIM TOCIOJICTBOM U BOJIEH HOBOTO BJIAJIEIIBIIA.

OOmMM TEPMHUHOM JIJISI aKTa YCTAaHOBJICHUS (haKTHIECKOTO TOCITOACTBA HaJT
Belpi0 ObLIO 3aBnajzeHue (apprechensio). B HeM SIBCTBEHHO BBICTYIall MOMEHT
MaTepUaAIbHOTO 3aXBaTa, OCYIIECTBIISIEMBIN B MOJHOM cocTaBe. OCOOEHHO M-
pOKOE TOoJie JJisi MPUMEHEHUS! €ro Kak MPEeUMYIIECTBEHHO MEePBOHAYAIBHOTO
cnoco0a npuoOpeTeHus: BIaIeHUs] OTKPBIBAJIO MPUOOPETEHUE HUKOMY HE NpH-
HaJISKAIMX JBKUMBIX Bemied (res nullius) m aukmx »KuUBOTHBIX (ferae
bestiae), HacelsIOMUX OPUPOAY. B ATUX cliydasx akT BIaJCHUS CBOAWICS K
OKOHYATEIILHOMY 3aXBaTy UX B PYKH WJIM K MPECICIOBAHUIO U TIOUMKE UX. TaK,
JTUKAM 3BEPEM 3aBIJIaJIETh MOKHO HE ITyTEM PaHCHHUS, a TI0 OKOHYATEITHHOM I10-
UMKE, T. K. B MPOMEXKYTOK BPEMEHHU TOCIE PAHCHHS MOXET CIYYUTHCSI MHOTO
TaKOT0, YTO ITOMEIIACT MOWMAaTh 3BEpSl.

[Toumka u 3axBaT CBOAMINCH K (PAKTHYECKOMY T'OCTIOJICTBY JTaHHOW BEIITH.
[Ipu BO3HUKHOBEHUU CIIOPOB O 3aXBaT€ YYUTHIBAIUCH BCE COBOKYIMHOCTH 00-
CTOSITENILCTB U BO33peHUM 00opoTa. B ciyuasx mepBoHauyaabHOTO MpUOOpeTe-
HUS BIQJICHUS BEIIbIO, HE COCTOSBIIEH HU B Ybe€M BIAJCHUU, (PaKT 3aBliajieHUs
CBSI3aH, €CTECTBEHHO, C BOJICM BIajeTh Ha ceOs, T. €. OCHOBAHHE BIIAJCHUS
(causa possessionis) 3aMeHSIET JIpyroe MposiBiIeHUe Boiau. ['opa3no cioxxHee BO-
pocC, KOrja BiaJcHUE YCTAaHABJIMBACTCS HAa OCHOBAHMM KaKUX-JMOO corjarie-
HHUM C NMPEALIECTBYIOUIMM BIAAEIbLEM. XapaKTEP 3TUX COTJIAICHUN ONpenes-
€T, MOPBaJI JIU OCJIEAHUN OKOHYATEIIBHO CBOE BJIaJ€HUE BEIIbIO0, YTOOBI BCelle-
JI0 YCTYMUTHh MECTO HOBOMY BJIAJICHUIO (HAIpUMeEp, MPH MPOJake), WM Ha000-
poT (caua BHaeM, B CCYly WJIM Ha XPAHEHHE).
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B mpuBeneHHBIX OTHOIIEHUSAX OCHOBAHME BJIAJEHUS CO3/AET JAJIs HOBOI'O
BJaJieblla PAaBHOE IOJOXKEHUE: WIM LUBUIBHOIO BIAAENbLA, WIX IPOCTOrO
nepxatensd. OnpenenuBiieecs U3 OCHOBAHUS BIIAJCHMS IOJIOKEHUE BiaJeibla
WIN JIepKaTessi He MOXKET ObITh M3MEHEHO CaMHUM O0JaJaTesieM BEIU: «Nemo
sibi causam possessionis mutare potest» — «<HUKTO HE MOKET U3MEHSTh cede oc-
HOBaHMs BiajaeHus». [lepemena HamepeHHs AepKaTelis HE MOXET MPEeBPaTUTh
ero Bo Biajenbla. TakuM 00pa3om, TOJNBKO (PaKTHUECKUMHU JEHCTBUSMU IPOTHB
BJIQ/IETIbIIA JIEPHKATENIb MOXKET U3MEHUTh OCHOBAHHUE CBOETO OTHOIICHUS K BEIIH
(mepBoOHaYaIBHBIM CIIOCOOOM) MJIM YCTAHOBUTH MHOE MTyTEM COTJIALICHUS C Bila-
JebleM (MMPOU3BOIHBIM CTIOCOOOM).

[IproOpereHue BiaeHUs CUMTAETCS BCEr/la NIEPBOHAYANBHBIM, AK€ €CIIU
BJaJICHUE TIepeaeTcs OJAHUM JHMIOM Apyromy. s npuoOpeTeHus BlaJeHUs B
m000M ciydae TpeOyeTcsl HaJuuue y MpUOOpETarollero BiaJeHus o00MX ero
AJIEMEHTOB — BOJISl HA BJIa/ICHUE U PEAIbHOE TOCIOJCTBO HAJl IPEIMETOM BIIaJle-
Hus. OfHAKO, €CM BIAJICHHE MEPEXOAUT OT OJHOTO JIMIAa K APYroMy MO HX
000I0JHOMY coOTJIacHIO (TIOCPEICTBOM IMEpe/laur), TEM CaMbIM OOJErd4aroTcs
TpeOOBaHMS B OTHOIICHWU TOCIOJACTBA HAJ MPEIMETOM BIAJACHHUS W BOJIU Ha
BJIa/ICHHE HOBOTO BIIA/ICIbIIA!

1) mpu npuoOpeTeHnH NBHKUMBIX BEUIEH OT MPEXHEro BIAAENblia C €ro
corjacusi I0CTaTOYHO ObLIO, YTOOBI BEIIM ObUIM NEPEMEIICHBI OTUYKIATEIEM B
J0M IIpHoOpeTaTelis U HaXOAWIUCh TaM o]l oxpaHoil. [lo ananorum cnoco6om
nepesayd TOBapOB CUMTAlAch Iepefada KIoueld OT MOMEIEHUH, Iie Haxou-
JUCh MpoaHHble ToBapbl. OHa paccMaTpUBallach KaK YCTAaHOBJIEHUE BJIACTH HaJ
BCEM, UTO HAaXOJUTCS B 3alepTOM MoMelleHuH. TpeboBasioch, YTOOBI Mepenaya
KJII0Yel Mmpoucxouia nepes CKiagamu, YeM MOoAUYEpPKUBAETCS HAJIUMYUe ToBapa
(praesentia) ©¥ MOMEHT CBOOOJIHOTO JOCTYIA K NepeaaBaeMoMy o0beKTy. biaro-
Japs TOCTOSTHHOMY (PaKTHYECKOMY COJIEHCTBHIO TMOIBIACTHBIX U PabOB pUM-
CKH€ BIQJIETBI[l MOTIN BAAIN OT CBOETrO JOMHUIIMIHS Yepe3 HUX OCYIIECTBHUTH
nepenavy;

2) TOYHO TaK Xe€ TpH NPUOOPETCHHH BIAJCHUS HEABIKUMOCTSIMH OT
MPEIeCTBYIOUX BIaJeNblieB TpeOOBaHUE MOJIHOIO MaTepUaibHOIO OBIAJE-
HUSL 0CHa0JsUIOCh TOMYIICHUEM YaCTUYHOTO OBJIAJICHUS, MIPHU MOJHOTE 3HAHUS
IJ1aHa ¥ rpaHul uMeHus. [IponaBiy mpu OTUYKIECHUM HEABMXKUMOCTH JOCTa-
TOYHO OBLIO MOKa3aTh MOKYIATENI0 NIEpeJaBaeMblil y4acTOK C COCeIHEN OalllHu,
4TOOBI COBEPILUTH aKT MEpelayu ydacTka. Te cilydau, Korja MpexHU Biaje-
JIetl, He TiepeaaBasi MpeMeTa, JTUIIb YKa3bIBaeT Ha HETO MPHOOpETaTENt0, TTOTy-
YUJIM Ha3BaHUE «Iepeaya JJIMHHOU pykoi» (traditio longa manu);
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3) nmpaBo FOcTuHMana mouuio Janplie mo myTu OOJeTYeHus nepeadn Bia-
J€HMS U CTAJIO IOJIb30BAThCSA HAIWYHBIM MaTepUaIbHBIM OTHOLLEHUEM K BEILH,
YTOOBI U3MEHATH €r0 3HaYCHHE MyTeM BBIPAXKEHUS COOTBETCTBYIOIINX Hamepe-
Hull ctopoH. OHO BBeJO Tepeaady KOpoTkoil pyko# (traditio brevi manu) (co-
KparieHHo). [Ipexxanii nepkatenb ¢ Corfacus MpeKHETo Biaiebla CTAHOBUIICS
caMm BIaJIeNbleM, YTO ObLIO, HAapUMEp, KOrja HAHMMAaTEelb MOKyHal BEllb Y
HalMOIaTelIs.

Hapsiny ¢ 3TuM HEKOTOpbIE KIIACCUKU CHOPMYIJIMPOBAIIN €€ OJAUH CHOCO0
nprOOpeTeHuUs BIaJICHUS, P COXPAHEHUU MaTEpPUaIbHOTO MOMEHTA, HO MyTeM
M3MEHEHUS BOJIEBOIO 3JIEMEHTA. DTO OBIBAJIO B TEX CIIydyasix, KOrja COOCTBEH-
HUK MPOJIaBaj KOMY-HUOYb BEIIb U OJHOBPEMEHHO Opall ee y MOKymnaresns BHa-
€M, He BBIITyCKas BEIllM U3 pyK. B cpelHEeBEKOBOM IpaBe 3TOT CIOCOO MOTyUnII
HA3BaHHE «YCTAaHOBIICHHUE BIaJeHU» (0T constituere — ycTaHaBIUBATh).

CamoBOJIbHBII 32XBaT BJIaJieHUs1. bojee CloXKHBIM BOIIPOC MPeICTaBIsAI-
Cs B T€X CIIyYasiX, KOTJa MOCTOPOHHEE JUI0 3aBIaJICBAJI0 YYaCTKOM B OTCYT-
cTBUE U 0e3 BegoMa Biazenbla. CaMOBOJIBHBIN 3aXBaTYMK, IO BO33PEHUIO YIIb-
nuaHa, HacuJbcTBeHHO (V) HapymuBIINIA CyIIECTBOBABIIIEE /10 T€X MOpP Biaje-
HUE, OKOHYATEIbHO MPHOOpETa BIIaJeHUE TOJIBKO B TOM CIIy4yae, €CIu MPexKHHMI
BJIQJIETIEI], Y3HAB 00 3TOM, HE OCMapHBAaJl 3aXBaTa, U €CIIM U OCIapUBal, TO Oe3
ycnexa. C Oosiee apeBHel Touku 3peHus JlabeoHa, mpu3HaBalIOCh 3a TAKUM 3a-
XBaTYMKOM TOJIBKO TailHOe BiaaeHue (possessio clandestina), koTopoe cTaHOBU-
JOCh cpa3y HeNEeWCTBUTENbHBIM, €CIIM MPEeKHUU BlajeNel] OClapuBal €ro.
HacunbcTBeHHOE BBITECHEHHWE BIIAJIENblIa U3 3€MEITBHOTO ydacTKa He TpeKpa-
I1aJI0 €r0 BJIAJICHHUs, €CJIM €ro MOABIACTHBIM YaBaloCh YJEPKaThCS Ha HEM.

IIpuoGperenne Biaagenus yepe3 aApyrux Jjui. [IpmobGperenne BnageHus
JOMOBJIQ/IBIKOM Yepe3 MOJBIACTHBIX €My JIMIl BBITEKAIO U3 CTPOCHHS PUMCKOMN
cembi. [IpnoOperenue BiaieHus yepe3 TPETbUX CBOOOIHBIX JIMIL TOIYUUIIO MPU-
3HaHUE JIMIIb B 20Xy KIACCUYECKON ropuctpyacHumu. OIHON U3 IPUYHH 3TOTO
ABJIIETCS TO OOCTOSITENILCTBO, UTO B 3TOT MEPUOJI KPYITHYIO POJIb B BEJIEHUU XO-
3siicTBa Ooraveil urpanu BoJibHOOTHyHIeHHUKH. «Per quemlibet volentibus nobis
possidere adquirimus» — «MpI iproOpeTaeM yepe3 J1rodoe JINI0, pa3 MbI JKela-
eM BiafeThy. [Iprobperenue BiageHus depe3 APYrux JUIl Ipernoaaraio, 9To:

— TOCJEIHUMN MOJYUHUI BEIllb CBOEMY T'OCIIO/ICTBY;
— WMeJ HaMepeHue MpruoOpecTr BIaJACHNUE I JPYTOro JINIA;
— JIPYTUM JMIIOM ObljIa U3bABIIEHA BOJISI MPUOOPECTH BIIaJICHUE Yepe3 MOCTO-

POHHEE JIHIIO.
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Yr1para Baagenus. /[ HeTOOPOBOJIBHON MOTEPHU BIIAJEHUS JTOCTATOYHO
OBLIIO yTpaThl (PaKTHUECKOTO TOCTOACTBA HaJl Bellblo. [Ipu 106poBobHOM TIpe-
KpaIIeHU! BIaJIeHUs TpeOoBaiach yTpaTa 000MX 3JIEMEHTOB BiaJeHUs: (HaKTH-
YECKOT0 TOCIOCTBA HAJl BEUIbIO U HAMEPEHUS BJIA/IETh BEUIBIO:

1) yrpaTta ¢akTuuecKoro rocroAcTBa HaJ BEUIbIO Mperoaraia JIUTelb-
HYI0 OYHYIO MOTEPIO TOCMOJCTBA HaJ Bellblo. Tak, BlajeHuEe yOexkaBIIUM CO
JIBOpa cpasy He MpeKpamaioch, HO0 ero MOXKHO ObLIO HAWTH U BO3BPATUTH 00-
paTHO. Brajienue 3emMenbHBIM y4acTKOM (paBHO APYTrod HEABMKHMMOCTBIO) Ipe-
Kpalaiaoch ¢ TOr0O MOMEHTA, KOT/ia BJIAJENel y3Haa 00 3TOM U HE CMOT WJIU He
no’KeJajna MpeJoTBPATUTh HACUIIME CO CTOPOHBI OKKymaHTa. [IpeneOpexurerns-
HOE OTHOUIEHHWE BIAJAEINIbLIAa K CBOEH BEIIM TAK)KE€ MOIJIO PAcCMaTPUBATHCA Kak
OTKa3 OT BJaJeHUA. Takoe MOIJIO UMETh MECTO, KOI/Ia JUI0 He 0OpabdaThiBaIo
3eMIII0, HE TBITAJIOCh OPraHU30BaTh €€ OXPaHy, a TAKKE JTOMYCKalo APyTrHUe Cy-
IIICCTBEHHBIE YIYIICHUs 110 COXPAHEHUIO BJIAJICHUS JBHKUMBIMU U HEIBUXKU-
MBIMU BELIaMU;

2) cMepThb Biazaenbua. Co cMepThiO Bajesblia BIaJeHUE MPEKPaIanoch U
HE paclpOCTPaHsIIOCh Ha HACIEAHUKOB. BBUAY 3TOr0 HACIEIHUKHU 00s13aHbI Obl-
JIM 3aBUTh O CBOEM HAMEPEHUU U «3aXBaTUTh» BJIAJICHUE ECTECTBEHHBIM IIyTEM;

3) rubenp BelM U MpEeBpalicHUE €€ BO BHEOOOPOTHYIO BEJIM K IMpeKpallle-
HUIO BIIAJICHUS;

4) nmpekpalieHue BIAJICHUSA, OCYLIECTBISIEMOIO 4Yepe3 MpPe/ICTaBUTEIIS.
Brnagenue Belpio yepes MpecTaBUTeNst MOTJIO OBITh TPEKPALEHO:

— TI0 BOJIE BJAJEIIbLIA;

— BCJIEACTBUE CMEPTH BIIAJEIbLA;

— B cnydae rubenu Bemu. Ecnu Brnagener ObUT BHITECHEH M3 TOCHOJCTBA
HaJ BEIIbIO, OH BCE-TaKU MPOJOJIKAJI BIIAJIETh, €CJIM €r0 MPEICTABUTENb MPO-
JOJDKAJ BJIaJICHUE JJIs HETO.

B ToMm ciyuae, ecinu npeAcTaBUTENb ObLI BHITECHEH U3 FOCIOJCTBA HAJl BE-
IbI0, TO BJAJEJIEL] MPOAOJKAI BJIAJIETh, IOKA OH MMEJI BO3MOXXHOCTh BO3/EH-
CTBOBATh Ha Belllb. Eciu ke 3eMeNbHbII y4acTOK ObUT 3aXBa4€H TPETHUM JIHUIIOM
B OTCYTCTBUM IPEACTABUTEIS, TO BIIAJENEL TEPSUT BJIAJIEHUE, €CIU NPEICTaBU-
TeJIb HE CMOT JMO0 HE U3BSABUI KETaHUS M3THATh 3axBaTyvka. B Tom ciyyae,
KOI'JIa CaMOBOJIbHBINM 3aXBaT ObUT BbI3BAH HEOPEKHOCTBHIO MM YMBICIIOM MpEJ-
CTaBUTENS, BIAJICHUE JJI BIaJeblia yTPauyuBaIOCh JUIIb TOT/Ia, KOT/la OH caM

HC KCJ1aJI 1JIK HC CMOTI’ BBITCCHUTDH 3aXBAaTUHKA.
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Bonpocs! Aj1s1 caMOKOHTPOJISA

Kaxk onpenensnocs Bnagenue B JlpesHeM Pume? KakuM 0HO MOTJI0 OBITH?
Kak moruo Ob1Th mpuoOpeTeHo BiaieHue?

B kakux ciydasix BiajeHue MpeKpamaioch?

Kakumu cnocobamu ocyiecTBiIsuIach 3alluTa BiIaeHus?

Kakoe BrajieHre cuutanoch 100pOCOBECTHBIM?

A

UTo SIBISTIOCH OCHOBAHUEM JIJIs1 YTPAThl BIAICHUS ?

5.3. IIpaBo cOOCTBEHHOCTH

IonsiTue npaB co0cTBeHHOCTH. [lepBOHAaUaNbHO PUMCKOE MPABO HE 3HA-
JO TepMUHA COOCTBEHHOCTH (proprietas). B npeBHelimuii mepuos coOCTBEH-
HOCTh O0O3HayYallach CJIOBAaMM «MOSI Belllb», «Haiia Belb» (pleno iure), T. e.
«B TIOJTHOM TIpaBe». TpyAaHO cKa3aTh, KOTJa TMOSBHICS TEPMHUH «COOCTBEH-
HocThb». B MHcTutynusx [Mas (cepeauna Il B. H. 3.) OH BCcTpeyaeTcs 1IECTh pas.
Ho cronpko xe pa3 BcTpeuaeTcs B KaueCcTBE CHHOHMMA M TepMUH dominium,
T. €. «TOCMOJICTBO HaJ Bemamu». Korga peub uaeT o MpaBOMOYHUSAX COOCTBEH-
HUKa, TO OOBIYHO UMEETCS B BHUJY U3BECTHAsl TpUaJla: BIAJICHUE, MOJIb30BaHHE,
pacnopsKeHue.

[IpaBo COOCTBEHHOCTH MPUHIIMITUAIILHO HE OrpaHuuyuBaercs. Takoe, abco-
JIOTHOE M0 CBOEW 3allUTe, NMPABO €CTh MPaBO COOCTBEHHUKA PACIOPSHKATHCS
NpUHAJJIEKAIIEH €My BEIIbI0 10 CBOEMY YCMOTPEHHUIO BIUIOTH 0 YHUYTOXE-
Husi. COOCTBEHHOCTh pacCMaTpUBaJIaCh PUMCKHUMHU FOPUCTaMHM Kak HauOosee
MOJIHOE TIPABO JUIA Ha Bellb. OTIETbHbIN COOCTBEHHUK BCEBIIACTEH.

Tem He MeHee 0 KaKOW-TO CTENEeHHU MPaBO COOCTBEHHOCTH OTrpaHUYMBA-
JIOCh TaK HA3bIBAEMBIMU CEPBUTYTaMU, U3BECTHBIMU yke 3akoHam XII Tabwuir.
[TorHOMOUYMST COOCTBEHHHMKA MOTJIM OTPAHUYMBATHCS MO JIBYM OCHOBAHUSM: IO
3aKOHY W TIO BOJICU3BSBJIICHUIO CAMOTO COOCTBEHHMKA. 3aKOHOJATEIbHBIE OTpa-
HUYCHHUS YCTAHABJIMBAIUCH B MHTEPECAX APYTUX COOCTBEHHUKOB. OrpaHuYeHUs
OBIBAIOT HETaTUBHBIC, T. €. 3TO 00SA3aHHOCTH JHIA (COOCTBEHHHKA) BO3ICPIKH-
BaThCs OT Kakux-1ubo0 neiictBuit (in non faciendo), u mo3utuBHbBIE (in patiendo),
T.€. 0053aHHOCTb COOCTBEHHUKA TEPIETh ACUCTBUS APYTHUX JIHII.

Buowi npasa cobcmeennocmu. PuMmckoe npaBo He 3HAJO €JUHOTO MOHATUSA
mpaBa cOOCTBEHHOCTHU. Pa3nnuanochk HECKOJIBLKO BUJIOB MpaBa COOCTBEHHOCTH:

— KBHUPUTCKAsi COOCTBEHHOCTb;
— OoHuTapHas (MpeTopcKasi) COOCTBEHHOCTS;
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— TPOBHMHIIMAJIbHASI COOCTBEHHOCTD;
— TIEpEerpuHCKast COOCTBEHHOCTb.

Ksuputckas cobctBeHHOCTh (dominium ex Jure Quiritium) — 3T0 co0-
CTBEHHOCTh, peryiupyemMas IpaxxJaHCKUM IpaBoM. JTO MPaBO COOCTBEHHOCTH
OBLJIO €TMHCTBEHHBIM B JipeBHee BpeMs. C pa3BUTHEM WHCTUTYTAa YACTHOU COO-
CTBEHHOCTH U TIOSIBJICHHMEM HOBBIX €€ BHJIOB KBHUPUTCKasi COOCTBEHHOCTH IPO-
J0JDKaIa TIOYNUTAThCA KaK HAWIydInas ¥ OCBOOOXKTalach OT BCEX HAJIOTOBBIX
wiarexxei. [ mosydeHus KBUPHUTCKOM COOCTBEHHOCTH HEOOXOAMMO OBLIO
OBITH PUMCKHM TIPABOCIIOCOOHBIM TPAKIAHUHOM, HAJICJIEHHBIM TIPABOM MPHO0-
peteHust coocTBeHHOCTH. OOBEKTOM COOCTBEHHOCTH MOTJIM OBITh KaK MaHIUIIU-
pyeMble, TaK ¥ HEMAHIIUITUPYEMbIE BEIIH, HO €CJIM TOBOPUTH O HEJIBUKUMOCTH,
TO OHAa JIOJIKHA ObLIa 0053aTeNIbHO HAXOUThCS Ha TeppuTopun Uranuu.

[IpoBuHIIMATBHAS COOCTBEHHOCTh BO3HUKIIA M TIOYUYHJIA IITUPOKOE PACIIPO-
CTpaHEeHHE ¢ pa3BuTHEM Puma u yBenuueHueMm ero tepputopuid. Ha 3emun 3a
npeaenamMu Vtanuu He MOTJIO paclpoCTPaHATHCS KBUPUTCKOE TIPaBoO, a 3aKOHO-
JaTeNbHBIA pekuM ObuT HeoOxoaum. [loaToMy cTallo CUMTATBCS, YTO 3EMIIH
MPUHAJICKAT TOCYAApCTBY (TIO3AHEE CUUTATIOCH, YTO MPHUHAJIC)KAT UMIICPATO-
py), @ TeM, KTO TMOJIb30BAJICS UMM, IPUHAIJICKHUT HE MPABO COOCTBEHHOCTH, a
MIpaBO MU3BJIEKATh U3 3€MeJb SKOHOMHUYECKYIO BBITOJY: MOJIH30BaTHCS, TOJIYIaTh
TJI0JIBbI, UMETh, BiIaJieTh («uti frui habere possiderey).

Pemenne, 9To 3TH 3eMJIM MOTYT TI€pPEIaBaThCs MO HACIEIACTBY, U 0popMuU-
JI0 OKOHYATEJIbHO MPaBO MPOBUHIIMATILHON cOOCTBEHHOCTH. [IpoBHMHIIMATBHBIC
3eMJId 00JIarajauch OCOOBIM HAjJoroMm (IJIATOM [Jisi CEHATCKUX MPOBUHIMN U
HAJIOTOM JJIsl UMIIEPATOPCKUX 3€MENh), 3TO U OBLJIO OCHOBHOE OTJIMYHE ITOTO
BUa COOCTBEHHOCTH OT COOCTBEHHOCTH HA HUTAJIbIHCKHE 3eMJIM. Pa3nuuus B
IIPAaBOBOM PEXXHMME HCYE3NU C BBEJIECHHWEM OOS3aHHOCTH 3E€MJICBIIAJICNIBIICB Ha
Tepputopun Mtammu Takke 1iIaTUTh HAJIOTH Ha 3EMITIO.

bonurtapnas (mperopckas) coOCTBEHHOCTh pa3BUJIacCh M3 JEJICHHS Bellei
Ha MaHUUIKpyeMble U HeMaHuunupyemsie. K mepBoil rpynne Bemieil (3emuu,
pabbl, ObIKH, JIOIIAU, OCIIbI, MYJIbl, CTPOCHHS HA UTATTUHCKON 3eMJIe) IPUMEH -
JIUCh OYCHB CJIOYKHBIC U TPOMO3JIKHE TPOIETYPhl OTUYKICHUS U TIPUOOPETCHHUS,
YTO SIBJISJIOCH TOPMO3OM JIJIsI X03sMCTBEHHOTo 0OopoTa Puma. Hepenko topxke-
CTBEHHBIE ()OPMBI MAHIIMIAIMKM BEIICH OTKIIAIBIBATUCH JOTOBAPUBAIOIINMHUCS
CTOpOHAMU Ha HEOMpENIeTICHHOE BpeMs, M BEeIllb IPOCTO MepeaaBaiach (mepesia-
ya — traditio). OqHaKko MoKynaTesb, CTAHOBUBILUNCS B 3TOM CIIy4ae JiepxKaTeiaemM
Bl (0 UCTEUYCHUS OJTHOTO To/a JJIT HEABMKMUMOTO U JIBYX JIET — JUIsl ABUKU-
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MOTO UMYIIIECTBA), OUYE€Hb PUCKOBAJI, IOTOMY YTO 3aKOHHBIN COOCTBEHHUK, €CITU
OH ObLI HEJIOCTATOYHO YECTEH, MOT UCTPEeOOBAThH BElllb 0OPATHO.

[Ipetopsl BBenu 1Ba MCKa, 3alIMIIAIONIME MpUoOOpeTaTeneil, moATBEpAUB
TE€M CaMbIM BO3MOXHOCTb OTUYXJaTh MaHIIUIIUPYEMbIE BElIU KaK HEMaHIUIIU-
pyeMble:

— WCK, MO3BOJISIBIIMN MPOTUBOIOCTABUTh UCKY KBUPUTCKOTO COOCTBEHHH-
Ka BO3pakeHHE, B KOTOPOM TOBOPHJIOCH, YTO BEIlb MPUOOpETEHa MOCPEACTBOM
nepeaadu (exceptio rei vinditae ac traditae);

— HCK, MO3BOJIABIIMN BEpHYTHh BElIb B Cllyyae, €Ciu OHa ObUI1a 0TOOpaHa
KBUPUTCKUM COOCTBEHHUKOM HIJIU JIFOOBIM JIPYTUM TPETHUM JIMIIOM IOCJE Tiepe-
Jla4M ee MocpencTBOM rnepeaadn (actio publiciana).

3amuTa npaB HOBOTO HEKBUPUTCKOIO BJIaJelbla (HE UMEIOLIEro BO3MOXK-
HOCTHU TIPEIBSIBUTH COOCTBEHHUYECKHUI HCK) OCYIIIECTBIISIIACH NYMeM:

— (ukuuu B popMysie UCKa HOBOTO COOCTBEHHUKA O TOM, YTO BEILb JIOJIK-
Ha OBITH BO3BpaIlleHA €My U3 UYy)KOTO HE3aKOHHOTO BIJIAJICHHs, KaK €ciu Obl
IpOIIeN TaBHOCTHBIM CPOK (B LMBMJIBHOM IpaBe: AJs 3€MJIM — JBa roja, Ijs
MpOYero — OJWH TOJ, IpHUUYEM Bellb HE JOJDKHA OBITh KPaJCHOH; B mMpaBe Ha
POBUHLHANIbHBIE 3eMIH — 10 11€eT);

— OTOBOPKHM B MCKE HEKBHPUTCKOTO BIAJENbIa O TOM, YTO BEIb JOJDKHA
OBITh €My BO3BpallleHa 3aXBaTUBIIUM €€ CTapblM KBUPUTCKUM COOCTBEHHUKOM,
T. K. «BElIb MPOJIaHa U TIEpEAaHay.

Taxum 00pa3oM, Ha OJJHY U Ty € Belllb MOIJIO CYIIECTBOBATh Mapaieib-
HO JIBa MpaBa — HOMUHAJIBHOE KBUPHUTCKOE M (hakTHueckoe mperopckoe. KBu-
PUTCKOE MPABO B TAKOW CUTYyallMU BBICTYNAJIO B KayecTBE rojioro (hopmMaiabHO-
r0) KBUPUTCKOTO MpaBa COOCTBEHHOCTH, T. €. IipaBa 0e3 coaepkanus (nudum ius
Quiritem).

[Teperpunckasi COOCTBEHHOCTh — 3TO COOCTBEHHOCTh Herpaxaad Puma (rie-
PErprvHOB U JaTUHOB). OHU NOJYUHSIUCH CBOEMY COOCTBEHHOMY mpaBy. Heko-
TOpbIE U3 HUX MMEJM MPaBO y4yacTBOBATh B CIEJKaX KyIUIM-Tpojnaxu. OnHako
OHM HE MOTJIM 3alWIIaTh TMOJYYEHHOE MPaBO COOCTBEHHOCTH, KaK PHUMCKHE
TpaXJIaHe, U UX UCKU PACCMATPHUBAIHNCH KaK «(UKTHUBHBIE» C «BOOOPAKaEMbIM)
CTaTyCOM TIeperprHa Kak pUMCKOTO TpakIaHWHa. BriocieacTBuM neperpuHcKast
COOCTBEHHOCTD CJIMJIACh C MMPETOPCKOM.

IIpuodperenne mpaBa coOCTBEHHOCTH. PuUMIsTHE pa3fensiu CrocoObl
npUOOpeTEeHUs] COOCTBEHHOCTH 10 UCTOPUUYECKOMY MPHU3HAKY MPUHAIIC)KHOCTH
K IUBWJILHOMY TIpaBy WM K MpaBy HapoAoB. B cucremMatnyeckoMm M3I0KEHUH
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UX yno0OHee pa3nyaTh M0 MPU3HAKY MPOU3BOJHOTO MEepeXo/ia mpaBa cOOCTBEH-
HOCTH OT OJHUX JIUIl K JPYTUM U TMEPBOHAYAIHLHOTO BO3HUKHOBEHUS B JIMIIC
JAHHOTO MpUOOpeTaTesi — BIEPBBIC WIIM, BO BCAKOM CJIydae, HE3aBUCUMO OT
npaBa mnpeamecTBeHHUKa. OObBIYHO 3aKOH YKa3bIBall, B KaKUX CIydasX HMEET
MECTO TaKo€ MEepPBOHAYAIBLHOE MpHoOpeTeHne mpaBa coOCTBeHHOCTH. [lepexon
COOCTBEHHOCTHU JIOMYCKAJICS TOJILKO MEXY JHUI[AMHU, CIOCOOHBIMHU OTUYKIATh U
pruoOpeTaTh UMYIIECTBO, M OCYIIIECTBIISUICS ITyTEM JOTOBOPOB U CIEIIOK B 000-
poTe MeXAy >KMBbIMHU (inter vivos), a TakK€ Ha OCHOBE CJEJIOK IO CIydaro
cMepTH (mortis causa), T. €. IyTeM HACJIEJOBaHUS IO 3aBEIIAHUI0 U OTKA30B, a
PaBHO U IyTEM HaCJEI0BaHMs 1O 3aKOHY. B kiaccuyeckom mpase uist JOrOBOP-
HOTO TIPHOOPETeHHSI COOCTBEHHOCTH NMPUMEHSUIMCH TPU Crocoba mancipatio, in
iure cessio u traditio.

Mannunaiys BO3HUKJIIA TOTJa, korjaa PuM eiie He 3Hal YeKaHHOM MOHETHI,
U B KaueCTBE JICHET yNoTpeOsiach Mellb B CIIUTKaX, KOrja €€ JACHCTBUTEIHHO
pyomwin u B3BemmBanu. Hanmuuue natu cBujeTenel eCTh MEPEeKUTOK ydacTHs
Bcell OOIMHBI B OTUYy>KeHnU. OOIIMHa HEKOT1a /laBajia pa3pelieHre Ha OTay k-
JIEHHWE U KOHTpoJupoBaia caenky. CBUIETEeNIN — He IPOCTO OYEBUIIIBI, a TapaH-
Thl JCHCTBUTEIBHOCTH CHCJIKH, IMPOYHOCTH COBEPIIAEMOT0 MPHOOPETEHUS.
[IpuoOperaTens (Mo 0O0ImIEMY MNPaBHILy COCTOSITENIbBHBIA YEIOBEK) CTPEMUIICS
IPUOOPECTH 3eMIIIO C TapaHTUEH, YTO HU TOCYIapCTBO, HU OTUYXKJIaTelb HE OT-
OepyT ee.

HecomuenHo, 4To B Havalie MaHIUMAIMsS OblIa MEHCTBUTEIBHON KYTLIEH-
npoaaxeil. B MOMEHT mpuoOpeTeHus Bely MOKyINaTelb NPOU3HOCHIT (popMyIty
U TYT K€ Bpy4as NpoJaBIly IUIaTy.

C TeueHneM BPEMEHU COXpaHMWIACh JIMIIL opMa CIENIKH, HO €€ COoAepKa-
HHE CTAJIO UHBIM. J[eCTBUTENbHAS CAEIKA U Mepeaya JICHEr COBEPIIATIUCH BHE
camoro oopsna manunanuu. [Ipyn HanTuYny YeKaHHONH MOHETHI KyCOK MEIIU BO-
BCE He ObUI 3KBUBaJIEeHTOM. M XOTs peanbHOM yruiaThl HE ObLIO, HO (hopMa ocTa-
Bajlach. bonbIe Toro, 6e3 cobmoaeHusT 00psiaa MaHIMIAIMA COOCTBEHHOCTh Ha
BeIllb HE Mepexoawsia K npuoodperatento. C TeueHHEM BpeMEHH OOpsii MaH-
[IUTIAINAN TTOTYYHT MIUPOKOE MpUMEHeHHe. TopkecTBeHHasi opMa ¢ ydacTUeM
MATU CBUJIETEJICH, BECOBIIUMKA U C MPOU3HECEHUEM (DOPMYIIBI «IIPUOOpPETAIO 3a
KYCOK MEJI» HauyMHACT O0OCITYKUBATh MOYTH BECh TOTJAIIHUI 000POT, MyCTh U
HeCcTOoXHBIM. OOpsT «IOCPEACTBOM MeIU U BecoB» (per aes et libram) cranm
MIPUMEHSTH JTa)Ke MPU COBEPIICHUN Opaka U MPU PACTIOPSHKCHUH UMYIIECTBOM
Ha Clly4al CMEpTH.
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[IpaBunbHO CUHMTATh, YTO CTECHEHUS SBISUIUCH CIICCTBUEM OBUIOW MPH-
HAJJIEKHOCTH ATUX BEIlled KOJUIEKTUBY, CIEJACTBUEM OIMPAHMUYEHHOCTH IMpaB OT-
JENbHBIX JHI] Ha 3TU Beuu. OTUyKIeHUE TaKUX Belllel MepBOHAYAILHO O3HAuYa-
JIO0 y3ypHanuio OOIIECTBEHHON COOCTBEHHOCTH HauOoliee OOraThbIMU W BIIMS-
TeIbHBIMU JIOJbMHU. HecMOTps Ha CBOIO CIOXHOCTh U HEYKJIIOKECTh, MAHIIUIIA-
I[Usl BIIOJHE YJIOBJIETBOPsIa UHTEPECHl MATPULIMAHCKO-TNIEOEHCKON BEPXYIIKH
pumckoro oOmiectBa. OHa He MPEMATCTBOBAJIAa KOHLIEHTPALIUU 3€MENlb B PyKax
sTOM Bepxymiku. [locneausis crpemMunach yaepxxarb B CBOMX pyKax 3eMeJbHbIC
OorarcTBa, Oblila 3aMHTEPECOBAHA B TOM, YTOOBI 3TH OOraTCTBa HE TAaK-TO JIETKO
OTUY>KJIaJIUCh, YIIBIBAIH U3 €€ PYK.

MHuuMmbIii cyne0Hblii mpouecc (in iure cessio). ITOT cmocod mepeHeCeHs
npaBa COOCTBEHHOCTH MPEACTaBIsI coOO0M MHUMBIA CyIeOHBIN Ipolecc: Cy-
NeOHBIN mpoliecc 0 COOCTBEHHOCTU OBLIT MPUCIIOCOOJICH JIJIsl 1IN TIEPEHECEHUSI
npaBa coocTBeHHOCTH. [IpuobOperaTens U oTUyK1aTeb, HEIPEMEHHO JIUIIA, J10-
MyCKaBIIMECs K yYaCTHIO B PUMCKOM TIpoIlecce, ABISIUCH K mpeTtopy. [Ipuobpe-
TaTenb TpeOoBal Belllb, KOTOPYIO OH MPUOOpETa, YTBEPXKAasi, YTO OHA MMPUHAI-
aexut emy. OT4yXaarenab WK TpU3HABAI MPABO MCTIA, WM MPOCTO MOJTYAIL.
[IpeTop B cBOIO ouepenb KOHCTATUPOBAJ MPABO MCTIIA W BBIJABAN aKT, TOJI-
TBEPKAAIOIIUN BOJIFO CTOPOH.

Ilepenaua (traditio). B kauectBe croco0a nepeHeceHus mpaBa COOCTBEH-
HOCTHU TpaJulMs OblIa YCBOEHA «IIPAaBOM HapoJoB» (1us gentium) Kak COCTaB-
HOM YacThl0 PUMCKOTO mpaBa. Tpamuius cocrosiia B mepenade (pakTUIecKoro
BJIAJICHUsSI BEIIBI0 OT OTUyXkaaress mpuoOpetaremnto. [lepenauya sta Obuta BBI-
MOJTHEHUEM IMPEIBAPUTENILHOTO COIJIalleHusi 00enx CTOPOH O TOM, YTO COO-
CTBEHHOCTh TIEPEHOCHUTCS OJHUM JIMIIOM Ha Jpyroe. B kimaccudyeckom mpase
MIPUMEHEHUE TPATUIMU K res mancipi IpUBOJIUIO K MPUOOPETEHUIO HE KBUPUT-
CKOHM, a JIMIIb MPETOPCKOM OOHUTApHOM COOCTBEHHOCTH. B0O3MOXHO, 4TO B
APEBHOCTH Tpaauiusi TpeboBajia MOMOTHHUTEIHHO €IIe HCTEUYEHUs TOJIOBOTO
JaBHOCTHOT'O CpOKa JJIsi IEPEHeCeHus1 IpaBa cOOCTBEHHOCTH. B mocie knaccu-
YeCKOe BpeMsl Tpaaullvs BBITECHWJA CTapble (hopMalbHBIE CIOCOOBI M CTana
€IMHCTBEHHBIM CIIOCOOOM Iepeayu COOCTBEHHOCTH.

[lepBoHavyasibHO TpaaulUs ObLIa peagbHOM, TOP>KECTBEHHOU caenkoi. Ot-
gyKaaTenb (tradens), mepenarommii — IEWCTBUTEIBHO W MYyOJIMYHO COBEpIIAT
nepeaavy Beiu mpuodperarento (accipiens). Benenue B 000pOT HEBHKUMBIX
MMYIIECTB, a TaK)KE TEX CMOCOOOB Mepeayu BIaJACHUS, KOTOPhIE OrpaHHYNBa-
JUCh 0003pEHHUEM TIepeaBaeMoOro y4acTka, OOMEHOM 3asBJICHUN CTOPOH M Tie-
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penayeil miIaHoB, MOCTENEHHO CIIIAAMIIO PealIbHbIM XapakTep Mmepeaadn Kak ak-
Ta. B kiaccuueckoM mpaBe OBLITM M3BECTHBI H HECKOJIBKO YIPOIICHHBIE (DOPMBI
TpaJuLUU: Tepeaada JJIMHHOMW PYyKOM, YCTAaHOBIIGHHE IpaBa Ha BEIlb, YXKE
HaXOJISIIYIOCS BO BJIaJICHUU IPUOOpETaTeNs, yCTAHOBJICHHUE BIIAJCHHSI, KOTOPHIC
OBLITH JOTIOTHEHBI BpyYeHHEM JoKyMeHTa B ipaBe KOctuamana. OHM ipupaBHU-
BAJIMCh K TPAJUIIUN B COOCTBEHHOM CMEBICIIE CJIOBA.

briBanu mpu Tpaauiuu ciydad, Korja npuoOpeTeHue mpaBa COOCTBEHHO-
CTH OTKJIAJBIBAJIOCH IO BPEMEHHU 0OoJiee TO3AHETO, YeM MOMEHT (PU3MIeCcKOH Te-
penaun. Tak, mpu mpoAake HeyrulaTra IEHbl WIM HEMpea0CTaBICHUE COOTBET-
CTBYIOIIMX TapaHTUN, HEHACTYIUICHUE CPOKA WJIM YCJIOBHSI MOTJIU 3a1CPKUBAThH
0 0COOOMY COTJIAIICHHUIO Mepexoj] COOCTBEHHOCTH, XOTS MpUOOpeTaTeNb yxKe
(pakTUYEeCKU BIaJeN BEUIbI0. SICHO, YTO B TEYEHHUE ATOIO HEOIPEAEIECHHOIO
BPEMEHH TMOCJIEIHUNA HE MOT TEPEeHECTH Ha JIPYruX OOJbIle MpaB, YeM HMET
cam. Ecnu npuobperarens NBMKUMOM BEIM 3HAN O HEJAOCTATKE OCHOBAHUS Tie-
penayu M BCe-TaKh BOCIOJIB30BAJICS €10, TO OH COBEpIIAN KPaxy, U OMOPOUYCH-
Hasi TaKUM 00pa3oM Bellb HE MEPEXO/uiia B €ro COOCTBEHHOCTh. B OTAEIBbHBIX
ClIydasix TPaJWLUA SBISUIACH HUYTOXKHOW B CHITY TOTO, YTO €€ IIeJIb MPOTUBOpE-
YiJia 3aKOHY WJIM YCTAaHOBJICHHOMY MOPSIIKY, HAPUMED, MPHU 3alpeIIeHHOM Ja-
PEHUU MEXIY CYNpyraMu WIH TIPH JapeHUH, He 0(POPMICHHOM MPOTOKOIBHBIM
aKTOM, IIPEIMTMCAHHBIM UMIIEPATOPCKUMHU 3aKOHAMHU.

IIpnoOperenne npaBa cOOCTBEHHOCTH Ha ILIOABI. [lnoapl, ¢ MOMEHTa
OTJIEJICHU OT IJIOJONPUHOCSIEH Bellu (separatio), T. €. ¢ TOTO MOMEHTa, C KO-
TOPOTO TUIOABI CTAaHOBATCA OTACIBHOW BEIIbI0, MPUHAAJEKATH TOJIBKO COO-
CTBEHHUKY mnocieanei. OIHaKo MTOMYyCKaINCh UCKITIOUEHHUS B TMOJIb3Y HOCUTENEH
HEKOTOPBIX TIPaB Ha BEIllb, HAIIPUMED, B MOJIb3Y MOKU3HEHHBIX TUTOI0TIOIH30BA-
teneit. OT HUX TPeOOBaANIOCh, OJHAKO, YTOOBI IJI0ABI ObLIH COOpaHkbI (perceptio).

OcoOble mpaBuia ObUTH BBIPAOOTAHBI OTHOCUTEIHLHO MPUOOPETEHUS TIIO-
JI0B TOOPOCOBECTHBIM BiajenblieM. [lepBoHayanbHO OH MPUOOPETAN MO 1aBHO-
CTH BC€ IUIOABI MOCJIE WX OTIEJIECHHUS, KpOME COOpPAaHHBIX B TEUEHHUE Mpoliecca,
BO3HUKIIIETO O TIOBOAY €r0 BJIAJEHUS MOCIE MOMEHTa 3aCBUICTEIHCTBOBAHMUS
TsDKOBI. Pacxopl, Mpon3BeICHHBIC UM Ha B3pallluBaHUE TUIOJ0B, COOOpa30BaHKE
UX C BO3MOKHBIMH JOXOJaMH, pacTyllee Mpu3HaHUE JOOPOCOBECTHOCTH TJIaB-
HBIM ()aKTOPOM HOPMAJIBHOTO MPUOOPETEHUsI COOCTBEHHOCTH — BCE ATO MPUBEIIO
IOPUCTOB-KJIACCUKOB B Haudaje MUMIEPUU K MPHU3HAHHUIO 32 JOOPOCOBECTHBIMH

BJIaaCJIbIIaMU IIpaBa COOCTBEHHOCTH Ha IIJIOABI.
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Cnenuduxanus. [log >TuM TepMUHOM MOAPA3yMEBAIOCH U3TOTOBJICHHUE
HOBOM Belu (nova species) U3 OJHON WM HECKOJIbKUX Npyrux. KOpuandeckoe
3aTpy/AHEHHE BO3HUKAJO, KOT/a CO3/aTelb HOBOM BEIIMU MOJb30BAJICA MaTepua-
JIOM, IPUHAITICKABIIUM Jpyromy Jnily. KOpuctei-cabuHHaHIIbI, TOCIE10BATEIN
CTOWKOB, TI0 YYCHHIO KOTOPBIX Marepuai (materia) JOMHUHHPYET HaJ (Gopmoii,
JIEp>KaJIUCh BO33PEHMS], UYTO COOCTBEHHUK MaTepuraja 0CTaBajics COOCTBEHHUKOM
BEIIM U B €€ HOBOM Buje. [IpokynuaHniipl, cieayss ApUCTOTENO U MEpUNaTeTH-
KaM, cudTagu (HopMy JOMUHUPYIOIIEH M CYIIECTBEHHOW, TOT/la Kak MaTepus
ObL1a Bellbi0 MOOOYHOM, MPUAATOYHON M HECYIIECTBYIOUICH, MOKa HE MOTYYUT
dbopmBI.

[TosToMy HOBasi Bellb MPUHAMJICKUT HA MpPaBaX COOCTBEHHOCTH CBOEMY
co3/aTelt0, COOCTBEHHHUK K€ Marepuana MPeIbsBISICT K MOCIEIHEMY HUCK W3
BOpoBcTBa 00 yruiate mrpada (actio furti) U o BO3BpalllCHUU BIAJCHUS
(condictio furtiva), a mpu HEBO3MOKHOCTH BO3BpaTa — 00 yIjiaTe BO3HArpaxie-
Huda. B npase FOctuHnana Bo3001a1ano cpegHee MHEHUE, IO KOTOPOMY HOBas
Bel[b MPUHAJICKUT COOCTBEHHUKY Marepuaja Wid crienu(ukaTopy, B 3aBUCH-
MOCTHU OT TOT'O, MOKET JIM OHa OBITh OOpallleHa B MpexHIo Gopmy unu Het. [lo
npaBy HOcTuHuana crnenu@ukaTop CTaHOBUIICS BCerna COOCTBEHHHMKOM HOBOM
BEIIIM, €CJIU OH K Uy>KOMY MaTepHuaily NpruOaBUJI YACTUYHO U CBOM COOCTBEHHBIM.

Oxxkynanus. [Tox okkymnanuei (occupatio) pa3ymenoch MPUCBOECHUE U 3a-
BJIaJICHUE BEIIaMU C HAMEPEHHUEM YIep>KaTh MX 3a coOoil. OHa 000CHOBBIBAIA
paBO COOCTBEHHOCTH 3aXBaTuWKa M PACIPOCTPAHsIIACh Ha BCE 0ECXO3sHHBIC
BEILlA COTJIACHO MPUHIIMIMY, BhIpaxkeHHOMY B 3akoHax XII TaGmuir: OecxossitHas
Bellb ClieJyeT 3a mepBbIM 3axBaTuBmUM (res nullius cedit primo occupanti).
Bemu, npuHaanexasiive BceM (res omnium communes), ObUTA TJIABHBIMU 00b-
eKTaMH JIJIi TAKOTO 3axBaTa — IMyTEM OXOThI, PbIOOJIOBCTBA W MNTHUIIEBOJICTBA.
Crofa OTHOCHJTUCH TIOSIBUBIIIMECS B MOPE OCTPOBA, a TAK)K€ KaMHH, PAKOBUHBI
U T. Il., HAXO/IUMbIE€ HA MOPCKOM O€pery Wju ero JHe, IUKUE 3BEpU B UX €CTe-
CTBEHHOM COCTOSIHMH CBOOO/IbI, HE3aBUCUMO OT TOT'0, KaK MOCIIE0BAIO OBJaie-
HUe uMHU. PuMckoe mpaBo He MNpPHU3HABAIO 3a COOCTBEHHUKOM 3€MEJIBHOTO
y4acTKa UCKIIOUMUTEIHLHOTO TPaBa OXOTHl HA 3TOM Y4aCTKE, KOTOPOE MEIIAJIo Obl
TakuM 3axBaTaM. Hakonel, croja OTHOCWUJIMCH BElIU, OpOIIEHHBIE MPEKHUM
cobctBeHHUKOM (res derelictae). Bpaxeckoe UMyIIECTBO CUMTAIOCH OECXO3sii-
HBIM U MOTJIO OBITH TIPEIMETOM OKKYIAIlMW, HO HEe Bce. YTBepxkaeHue I 'as, 9to
PUMJITHUH OCOOCHHO CUMTAJ CBOUM TO, YTO B3STO UM y BParoB, SIBISICTCS JUIIIH
BOCITIOMHMHAHUEM O JPEBHEHUINNX BPEMEHAX; B HCTOPUYECKUE BpEMEHA BOCHHAs
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no0bva mpuHaAIekana rocyaapcrBy. CongaTel TOMydald B COOCTBEHHOCTH
JMIIb 9acTh JOOBIYH, MPEIOCTABISIBIIYIOCS UM TOJKOBoANaMHU. K okkymammn
MIPUPABHUBAJICS 3aXBaT MOPCKOTO Oepera WiH JTHA TyTeM 3aCTPOUKH U yCTaHOB-
JICHUS OTPaXKICHUH.

Kaan. I[loxg xkmamom (thesaurus) moHMManmach BCSKas 1EHHOCTh, KOTOpas
ObLy1a TIe-HUOYAh COKPHITA TaK JAaBHO, YTO IOCJIC OTKPBITUS HENIb3s YK€ HAUTH
ee coocTBeHHrKa. Ecim Takoe cokpoBuiiie ObIIO HaCHO Ha Ybel-T100 3eMIle,
To ¢ Il B. H. 3. MONIOBMHY KJIaJa MOMydYanl HaXOAUUK, a APYTYIO — BiIaJeJel 3eM-
au. Mexny HUMH BO3HUKaJa 00Ias coOCTBEHHOCTh. Toraa e ObLI0 YCTaHOB-
JICHO, YTO HaXoJKa Ha CBSIIEHHOM WU TOrpe0abHOM MECTe MpUHaJIe)Kaa
HaxOoIUuKy IeaukoM. [To3qHee momoBuHA mia B mMoib3y ¢ucka. Ecim Haxomauk
IPOU3BOIMII PO3BICKU KJIaja 06e3 pa3penieHusi COOCTBEHHUKA 3eMJIU, TO MOCTE/I-
HUW TIOJIy9asl BcE. 3a TIOMCKU TYTEeM KOJJOBCTBA HAXOTUYHMK JIMIIIAJICS BCSIKHUX
paB, a HalJICHHOE TIOCTYIAJO B MOJIb3Y (PUCKA.

CrnenyromuM BUIOM NpUOOpETEHUs ITpaBa COOCTBEHHOCTH ObLTa MpHoOpe-
TaTeJbHasi JaBHOCTD. JIWI0, BIIaJieB 4yKOM BEIbIO B TEYCHHE YCTAHOBIICHHO-
ro 3aKOHOM CpOKa, MpruoOperno coOCTBEHHOCTh Ha Hee. B maHHOM ciydae peub
UJET O JIMIIE CBOEro Mpasa (caMoBIacTHOIro — sul iuris). [Ipuobperenue no nas-
HOCTH OBLTO BO3MOYKHO B TOM CiIydae, KOT/Ia B MEPUOJA OTUYKJICHHS BEIH HE
OblJIa UCIOJIb30BaHa MPOIEypa MaHIUIIAUA UM MHUMOTO CyJIe0HOTO Cropa.
3nech COOCTBEHHMKOM BEITH U TI0 KBUPUTCKOMY TIPaBy OCTACTCS OTUYKIATENb.
Ho nobpocosecTHbIif TpuoOpeTaTeNb MpuoOpeTan ee mo JaBHOCTH, IPUYEM OT-
qy’KJ1aTesieM MOT ObITh U HECOOCTBEHHHUK. ['ail roBopuit: «BrnpoyeM, Mbl MOKEM
IPUOOPECTH IO JABHOCTH JaXKE T€ BEIIU, KOTOPhIE HaM ObUTH TIEpelaHbl HeCOo0-
CTBEHHHUKOM, OyIb OHU MAaHIIUIIMPOBAaHHBIMH WM HE MaHIIUITAPOBAHHBIMH,
JUITE ObI MBI TIOJYYHJTA MX B JOOPOM COBECTH, CUMTAsI, YTO TOT, KTO TEpEIacT,
ABJISIETCST COOCTBEHHUKOMY». CpOK JaBHOCTH JOJDKEH ObLI T€Ub HEMPEPBHIBHO, B
pe3yNbTaTe Yero HacJIeTHUK MOT BOCTIOJIB30BAThHCS BIIaICHUEM HACIeH0 aTels.

TouHO Tak k€ B MPUKU3HEHHBIX CHEJIKAX JIOMYCKAJIUCh 3a4€T U IIPUUUCTICe-
HUE BPEMCHHU BIIQJICHUS TMPEANICCTBEHHUKA B TMOJIH3Y JTOOPOCOBECTHOTO IIPEEM-
HHUKA. DTO HAa3bIBAJIOCH IIPUpAICHHEM BO BIIQJCHUU (accessio possessionis).
[TpuoOpeTaTenpHas JaBHOCTh MPUMEHSIACH TOJBKO K HTATMHCKHM 3EMIIIM |
MEXy pUMCKUMU TpakaaHaMu. OTHaKO B IPOBHUHIIMSAX, B OTHOIIIEHUH TTPOBUH-
ITUAIBHBIX 3€MENIb, PUMCKHUE MPABUTEIH, a 3aTEM U MMIIEPATOPCKOE 3aKOHOa-
TEIHCTBO B OOpHOE ¢ ymajKoM 3eMIIe/ieNus U 3a0pachbiBAHUEM 3€MEIIb BBEIU MH-
CTUTYT UCKOBOMW TMOTACHTENIbHON gaBHOCTH. OH OBIT OCHOBAH Ha JJIJTUHUCTHYE-



98

CKOM MPUHIUIIE, YTO HEJIb3s1 COXPAHUTH 3a COOOW MpaBoO, KOTOPOE JOJIT0 OCTa-
BaJIoCh B npeHeOpexkeHnd. HoBoMy MHCTUTYTY Jaiu npoleccyaibHOe Ha3BaHUE
«mpuoOpeTaTeabHas TaBHOCTHY.

IIpeckpunumei Ha3zpIBajIach MPUIKCKAa B Hadasie (popMyibl Mcka. B naH-
HOM city4ae B (hopmyJie ucka 00 UCTpeOOBaHMH BEILU JENAIach MPUITUCKA, B KO-
TOPOH CyJbe Mpe/iarajoch NPEeTOpoM OCBOOOIUTh OTBETUYMKA, BJIAJIEBILIETO HE-
JIBIKUMOCTBIO 10 JIeT, eciu NpeXKHUil COOCTBEHHUK XUJI B OJTHOM C HUM MpPO-
BUHIIMU, U 20 JIET, €CIU OHM KWK B Pa3HbIX MPOBUHIUSAX, O€3 pa3iauyus JIBU-
KUMBIX ¥ HEIBIKUMBIX Bemled. TpeboBanoch TONbKO OCHOBaHHE, OMPABIbIBA-
Iolllee BCTYIUIEHHWE BO BiajieHue. FOpucnpyaeHIus pacnpocTpaHuia Ha ITy
JABHOCTh TpeOOBaHUE JTOOPOIl COBECTH M 3aKOHHOTO THUTYJA BiajeHus. bynyun
CHayaja CpEJCTBOM 3alllUThl MPOTHB HCKOB HEPAYUTEIBHOTO COOCTBEHHHKA,
10 nnu 20 €T He BIAJEBIIET0 CBOEH BEIIbI0, TAKOE BIIAJICHUE 3aTEM MPUOOPENo
3HaYeHHe 0COOOr0 OCHOBAHMS JJISl UCKA (2 HE TOJIBKO BO3PAKEHUS) CO CTOPOHBI
JABHOCTHOTO BJaJI€Nbla, KOTOPBII MOT BEITpeOOBATh ce0e BEllb, JaXKe €CIIM OHa
IOTOM I0Ma/1aJ1a BO BJIAJCHHUE MTPEKHET0 HEPATUBOTO XO35MHA.

Takum 00pa3oM, JaBHOCTHBIM Biajenel] mpuoOpeTan MmpaBo COOCTBEHHO-
cTH (MpOBUHLMAIBHON). IIpeTopckuii 3AUKT pacpocTpaHul ITOT CHOCOO MpHU-
oOpeTeHHs MpaBa COOCTBEHHOCTH W Ha BCE BEIIM BOOOIE, HAXOJIUBIIHUECS B
JTABHOCTHOM BIIQJICHUU TIEPETpUHOB. BHOCIENCTBUU ATOT MHCTUTYT CTajl IMPHU-
MEHATHCS K MTATMHCKUM 3eMJISIM MapajulelIbHO C MPUOOpETaTeabHOM JaBHO-
CTBIO (usucapio).

YT1para npasa codcTBeHHOCTH. [[paBO COOCTBEHHOCTH MOTJIO OBITh yTpa-
YEHO JIMIIOM BCJICJICTBUE PA3IMYHBIX MPHUYUH: MPUPOTHBIX COOBITHH, MO BOJIE
COOCTBEHHMKA, MO PEIICHHI0 COOTBETCTBYIOLIEIO TOCYAAapCTBEHHOTO OpraHa
WIH B CUJTY JCHCTBHS TPETHUX JIHII.

B yacTHOCTH, OHO MPEKPAIATIOCH:

— eclM COOCTBEHHHMK OTKa3bIBaJICA OT CBOErO IpaBa Ha Bellb (TepenaBal
BEIlb APYrOMY JIUILY; BBIOPACHIBAJI, CUUTASI IPUIIIEAIICH B HETOTHOCTB);

— eCJM Belllb norudana GU3NYecKu WIK PUANYECKU (JoMaiack, IpeBpa-
[aJ1ach BO BHEOOOPOTHYIO);

— ecJIi COOCTBEHHHMK IMTOMHUMO CBOEW BOJIM JIMILAJICS MpaBa COOCTBEHHOCTH
(B cmydyae koH(MUCKAIMU WIM HAIIMOHATU3AIMKA BEIIH, B CIydae MPUOOpPETECHHUS
npaBa COOCTBEHHOCTH Ha BEIlb APYTHM JIMLIOM IO TaBHOCTHU BIAACHUS U JIp.).

CoOCTBEHHOCTh Ha JWKWX 3BEpEH W NTHUI[ yTpayuBajach, KOT/a 3BEPH H
OTUIBI CKPBIBAIMCH OT mpeciiefoBaTens. Eciu e oHM ObUIM MpPUPYUYEHBI, TO
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COOCTBEHHOCTh Ha HHX MNpeKpamaiIach Torjia, Korga OHM IMOTCPSAJIN IMPHUBBIYKY
BO3BpalIaTbCA K XO35HUHY. CoOCTBEHHOCTH Ha JOMAIlTHUX XMBOTHBIX M IITHUIL HC
yTpadruBajIaChb B CJIydac OCTABJICHUSA MU XO3s5MHA.

Bonpocel 111 CaMOKOHTPOJIS

Yro Takoe «IpaBo COOCTBEHHOCTH»?

B yem cocTout pumMckas Tpuaaa npaB COOCTBEHHHUKA?

Ha xakue BuUIIBI TOSIpa3aeisiack coOCTBEHHOCTH B J[peBHeM Pume?
Kak moruio ObITh MPHOOPETEHO MPAaBO COOCTBEHHOCTH?

Kakum o6pa3om npruoOperanoch npaBo COOCTBEHHOCTH Ha IIOABI?
Yro Takoe «crneunduxarmsi»?

NSk D=

B kakux ciyyasix yrpaurBaioch MpaBo COOCTBEHHOCTHU?

5.4. 3amuTa npaBa coOOCTBEHHOCTH

CoOCTBEHHOCTH 3alllUIIANIach Pa3IMYHbIMU IIPABOBBIMU cpelcTBaMu. B 3a-
BUCHMOCTH OT HaJU4Msl WIH OTCYTCTBUSA Yy COOCTBEHHMKA BEUIM €My IpPEIbsB-
JISJICS COOTBETCTBEHHO BUHAMKALMOHHBIM MM HETaTOPHBIA MCK. B 3aBHCHMO-
CTH OT BUJA COOCTBEHHOCTH KBUPHTCKOMY COOCTBEHHHUKY MPEAbSBISIICS BHH-
JTUKAIIMOHHBIN UCK, OOHUTApHOMY (MPETOPCKOMY) 00JIaaTeNto — MyOIUuIIMaHOB-
CKHMI MCK, IPOBUHIMATBHOMY COOCTBEHHUKY — U3MEHEHHBIN UCK TOOPOCOBECT-
HOTO Biajaenbla. B oTHenbHBIX Cilydasx Ajs 3allUThl IpaBa COOCTBEHHOCTH
MPEABSBISUINCH JTUYHBIE UCKH, HOCSUIME 0053aTE€IbCTBEHHBIN XapakTep, U UH-
TEPIUKTHI.

Bunaukanumonssiid uck (ret vindicatio) ciy>Kuil KBUPUTCKOMY COOCTBEHHU-
Ky 7151 UCTpeOOBaHMsI UM CBOEH yTpAueHHOM BEIIM U3 UY>KOT'0 BIIaJCHUS, BKIIIO-
yasi BCe €€ IJIOJIbl U MpupalleHns. BUHIUKALIMOHHbBIE UCK HE MOT NIPEIbABIIATh-
Csl JJIA 3aIUThl MPOBUHIIMAILHON WM OOHUTApHOU (TIPETOPCKOIT) COOCTBEHHO-
CTU. DTOT UCK CYIIECTBOBAJI KAaK B JIETUCAKLIMOHHOM, (DOPMYIIIPHOM, TaKk U B
AKCTPAOPAMHAPHOM ITPOLIECCE W MOJABAJICA C LIEJIBIO BO3BPAILLECHHUS BEIU €€ 3a-
KOHHOMY COOCTBEHHUKY WJIU TIOJIyYE€HHSI IEHEKHON KOMIIEHCAIIMU 32 BEIllb.

HcTiiom B BUHAMKAIIMOHHOM HCKE BBICTyIal COOCTBEHHUK BEIIH, a OTBET-
YUKOM MOTJIO OBITh JIF0O0€ JIUI0, Y KOTOPOTO BEllb HAXOAUIACh BO BIIAJCHUU B
MOMEHT nojayu ucka. CyniecTBOBajO JIB€ KaTErOPUU OTBETUMKOB: PEAJbHBII
BJajesnel (AeMCTBUTENIbHO UMEIOIIMK BEllb BO BIJIAJICHUN), & TAKKE «MHUMBII»
Biazenel (YMBIIIJICHHO MPOJABIINI Bellb, YTOOBI B MOMEHT pa30bopa HCKa He
BJIAJIETH €10).
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Omeemcmeennocms gradenvyes. JJoOpOCOBECTHBIN BlIaeNel:

— OTBEYAET 3a COCTOSTHUE BEIIU C MOMEHTA MPEAbSIBICHUS UCKA;

— HE BO3MEIIAET TUIObI U TIPUPAIICHHUS,

— COOCTBEHHHMK BO3MEIIACT BIIAJIEIbI[y BCE HEOOXOIUMbIEC HIIM TOJIE3HbIC
W3JICPKKHU, CBSI3aHHBIC C BEIIBIO (PACXO/IbI IO XPAHEHHUIO, PEMOHTY U JIp.).

Heno6pocoBecTHbIi Biaagenerr:

— HECET MOJHYI0 OTBETCTBEHHOCTH 3a THOEJb BEIIX J0 TOIaYl HCKa JTaxe
IpU JIETKON HEOPEKHOCTH;

— HECET TOJIHYI0 OTBETCTBEHHOCTh 3a THMOENb BEIIM IOCJE MOJa4yu MCKa
JlaXkKe B Cllydae OTCYTCTBUSI BUHBI WJIK HEOPEKHOCTH;

— 00s13aH BO3MECTUTHh CTOMMOCTH TUIOZIOB 3a TIEPHO/I, IPOIIEAIINANA 0 TO-
Jla4M UCKa, UCXOS U3 TIPEANOI0KEHUS €ro ONTUMAILHOM 3a00TIMBOCTH;

— 00s13aH BO3MECTUTH CTOMMOCTH IIJIOJIOB 3a MEPUO, TPOMISAIIANA TOCIIe
0 Ja4d HMCKa, UCXOMS U3 MPEIOJIOKEHUS ONTUMAJIbLHOM 3a00TIMBOCTU MpHU
BO3MOKHOCTSIX peajbHOTO COOCTBCHHHKA,;

— 00s13aH CaMOCTOATEIHHO OIJIAYMBATh PACXObl, CBA3AHHBIE C COXpaHe-
HUEM UMYIIECTRA.

[To xemaHuio UCTIA OH MOT MOJYYUTh OT OTBETUMKA JICHEKHYIO KOMIICH-
caluio 3a Benlpb (Kak Obl mpogaxa Bemu). CTOMMOCTh BEIU OIEHUBAIach COO-
CTBEHHUKOM CaMOCTOSITEJILHO TOJ1 IPUCSATOM.

Heraropusiii uck (actio negatoria) NmpeaoCTaBIsIICS KBUPUTCKOMY COO-
CTBEHHUKY B CiIy4ae, €Clid OH, MPOJIOJDKas BIAJETh BEIIbIO, BCTpPEUal KaKue-
00 MPETATCTBUS U 3aTPYIHEHUS K 3ToMYy. Llenpio ucka ObuTIo Mpu3HAHUE, YTO
paBO COOCTBEHHOCTH CBOOOJHO OT oOpemeHeHus TpeTbux juil. CoOCTBEHHUK
MOTaBalI UCK, B KOTOPOM OTPHIIAJI IpaBa TPETHUX JIUI] Ha BHEAPECHHUE B €r0 Tpa-
BO COOCTBEHHOCTH (HampuMep, OTPULIATIOCH MPABO HA Y3Y(PPYKT U CEPBUTYT).
OTBeTuYHuK B pe3ysbTaTe 00S3bIBANICS HE BMEIIUBATHCS O0Jiee B MPaBO COOCTBEH-
HUKa BIIQJIETh M MOJH30BATHCS BEIIBIO 10 CBOEMY YCMOTPEHHUIO U HE CO3/1aBaTh
MPETNSATCTBUMN JJI OCYIIIECTBICHUS TaKOTO MpaBa.

Uck o Bocmpemnienuun (actio prohibitoria) cyiiecTBOBall MapajUieIbHO C
HETaTOPHBIM HMCKOM W MMEJ CBOEH IIEJIbI0 YCTPaHEHUE HAPYIICHHWH MpaB cOO0-
CTBeHHHKa. VcTer TpeboBan cBOOOABI CBOETO MMYIIECTBA W 3alpeIICHUs OT-
BETUYHUKY IMOJIH30BAThCA U U3BJIEKAThH TUIOABI U3 TON COOCTBEHHOCTH (B OTIMYUE
OT HETaTOPHOT'O HCKa, B KOTOPOM TPeOOBaJIOCh CHavasia JOKa3aTh, YTO OTBETUUK
HE WMEET IpaBa Ha BMEMIATEILCTBO B COOCTBEHHOCTh MCTIIA, a 3aTEM YK€ Tpe-
00BaTh 3aMPETUTH EMY JIeaTh 3TO B OYIYILIEM).
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[TybnunmanoB uck (actio Publiciana), Takyke Ha3pIBaeMbIil (DUKTHBHBIM U C-
koM (actio fictia), ObLT MPEANOIOXKUTEIBLHO BBeAeH nperopom [lyGnuiuem B
67 1. 10 H. 3. DTOT UCK UCHOJB30BAIICA JIJIS 3aIUTHI OOHUTAPHOIO (ITPETOPCKOIO)
COOCTBEHHHKA U JIUIIA, KOTOPOE MPHOOPEI0 COOCTBEHHOCTh OT HECOOCTBEHHUKA,
He 3Hasg 00 stom. IlocpencTBoM mcka ¢ (pUKIMEH MOr 3alIMTUTH CBOM MpaBa
TO0OPOCOBECTHBIN BIIaJENeIl BTN, KOTOPHIM MMEI BCE MpaBa Ha BEIlb, HO BJa-
nen Bembio MeHee 10 seT (T. €. MeHbIIe cpoka MPUOOpPETAaTEeIbHONW JTaBHOCTH).
@OuKIMs 3aKI0Yanach B TOM, 9YTO TPETOP MPEAMUCHIBAT CYIbE MPEIANOI0XKHUTS,
YTO CPOK JABHOCTH y>K€ UCTEK M BJIJIENIEl] BEIIH cTaj ee cOOCTBeHHUKOM. Mck ¢
GuKIIMeH TPUMEHSIICS TOJBKO K BEIlaM, TOJHBIM K JaBHOCTHOMY BIIaJCHHIO (HE
MOT MIPUMEHATHCS K MOXUIEHHON BEIIN WU BEIIU, OTOOPAHHONM HACHIIBHO).

CoOCTBEHHOCTh MOTIJIA TAKXKE 3AIIUIIATHCS JIMYHBIMUA UCKAMHU COOCTBEHHHU-
Ka K HapyIIUTEIIO ero Mpas.

Bonpocsl 1j1s1 CaMOKOHTPOJIS

Kaxk moria OpITh OCyIIIECTBIICHA 3aI[UTa IIpaBa COOCTBEHHOCTH?
YT0 Takoe «BUHIUKAIIUI?
B kakux ciyyasx 1mojiaBajics HEraTOPHBIN UCK?

b=

Ha 9T0 OBUT HanpaBIeH UCK O BOCTIPEUICHUU?

5.5. IIpaBa Ha yyKue Belu

ITonsiTHe U BUIBI IPAB HA YYsKHe BelId. B puMCKOM MpaBe MOTJIH CYyIIe-
CTBOBAaTh IpaBa KaK Ha CBOMW, TaK M Ha 4yxue Bemu. [lompazymeBanock, 4To
COOCTBEHHOCTD MPUHAICIKUAT OMPEACICHHOMY JIUITY, HO IPYTO€ JIUIIO TIPH 3TOM
UMEET Pl MpaB, CBA3aHHBIX C €ro Belbl0. Takue orpaHUYECHHbBIC TPaBa BO3HU-
KaJIM WM TI0 BOJIE CAaMUX COOCTBEHHUKOB (HAa OCHOBAHMUHM JIOTOBOpPA), WJIM Ha OC-
HOBAHUU TPABOBBIX aKTOB, U3/IABAEMbIX C LETBI0 YIYUIICHHUS SKOHOMUYECKOTO
WCTOJIb30BaHUS OTHEIIBHBIX KATETOPUM BELICH.

[IpaBa Ha yykue Bely OBLIN PA3IMYHBIMU B CBS3U C TEM, UTO PA3IUYHBIMU
OBLITH ¥ BUBI TTOJIB30BAHUS TY)KUMHU BEIIIAMH.

Brigensiiock HeCKOIBKO BUIOB TIPAB HA UY)KHE BEIIIH:

1) cepBuTyTHI (servitutes) — UMyIIECTBEHHbIE MPaBa HA YYy>KHE BEILU:

— mmuHbIe (ususfructus, quasi ususfructus, usus, habitatio, operae servorum
vel animalium);

— BenrHbIe (servitutes praediorum urbanorum, servitutes praediorum rusti-
corum);
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2) 3aJ0TH — Bellb HAXOAWJIACh y KPEIUTOpA B OOCCIICYCHHE HCIIOTHEHUS
TpeOOBaHU,

3) sm¢urer3uc (emphiteusis) — oTaykIaeMoe HaCIeTyeMOe TPABO JOJTO-
CPOYHOTO TIOJIb30BaHUS TyKOU 3eMJICH;

4) cynepduruii (superfisies) — 3To aHajgor SMQPUTEB3HUCA: JOJITOCPOTHOE
OTUYXKJaeMO€ M HaclieJlyeMOe MPaBo apeHIbl CTPOUTEIHHBIX YIaCTKOB C IEIBIO
BO3BEJICHUS CTPOCHHS U TIOJIb30BAHUS STHM CTPOCHHUEM.

IMonstue cepBuryra. [losBIeHNE CEPBUTYTOB OBIJIO CBS3aHO C MOSBICHU-
€M YaCTHOHM cOOCTBEHHOCTH Ha 3emurto. CyIecTBOBaIM, HAPUMED, 3€MEIIbHBIC
y4acTK{, HE WMMEIOIIUE BOJHBIX HMCTOYHHMKOB WM BBIXOJa K 0oOIIeH mopore.
Bo3sHukaia HeoOX0IMMOCTh 3aKPEIUTh 32 COOCTBEHHUKAMH TaKUX «YIIEPOHBIX)»
YYaCTKOB TIPaBO IOJIH30BATHCS BOJOW W3 MCTOYHUKOB HA COCCTHHMX YyJacTKax,
MPOXOJUTH Yepe3 COCETHUE YYACTKHU JIJIS BBIXOZA Ha 00IIyro mopory. Tak Bo3-
HUKJIa OTPEOHOCTh TOJIb30BATHCS TYKOU 3eMJICH, TN CEpBUTYTA (servitutes).

CepButyT (0T servitus — paOCTBO BEIIH, CIIYKEHUE €€) MPECTABISIET COO0M
IPaBO MOJIb30BATHCS UY)KUM UMYIIECTBOM B TOM WMJIM MHOM OTHOIIeHHH. Co0-
CTBEHHHUK yJacTKa, Ha KOTOPOM €CTh BOJIa, O'paHUYHMBAJICS B IpaBax, a caM 3e-
MEJIBHBIN YYaCTOK CITY>KHJI JJIS TTOJIb3bI Y4aCcTKa, HE HMEIOIIEro BOAHOTO HCTOY-
HuKa. [IpaBo cOOCTBEHHHKA TIOJIB30BATHCS BOJIOM C COCETHETO YIacTKa SBISCTCS
CEPBHUTYTHBIM TIPABOM.

Crnemyer OTIIMYATh CEPBUTYTHOE MPaBO OT 00s3aTenbcTBeHHOTo. O0s13a-
TEJIBCTBEHHOE TTPABO HOCHUJIO JIMYHBIN XapakTep, €ro MpeIMeTOM SBIISUTHCH JICH-
CTBUS OIpEICICHHBIX Juil. Hanpumep, cOOCTBEHHUK, HE MMCIONIUN Ha 3eMeb-
HOM y4YaCTKE BOJTHOTO HCTOYHHKA, 3aKJTF0YaJl JOTOBOP O MpaBe MOJIb30BaHUS BO-
JIOH C COOCTBEHHHUKOM JIPYroro 3eMeNbHOro y4vactka. OJHaKo CTOWIO co0-
CTBEHHHUKY y4YacTKa ¢ MCTOYHMKOM BOJBI MPOJaTh CBOIO 3€MJIIO, BTOPOM COO-
CTBEHHHUK YXX€ HE MMEJI BO3MOXXHOCTH IT0JIb30BAaThCs BOJAOH, Kak mpexae. OH
JOJDKEH OBUT CHOBA 3aKJIFOYUTH JOTOBOP O TMPaBe MOJIb30BaHMS BOJOW, HO YKE C
HOBBIM COOCTBEHHHKOM 3€MEJILHOTO ydYacTka. B CepBHTYTHOM TpaBe mpeaMe-
TOM SIBJISTUCH HE JIGWCTBHS ONMPECIICHHBIX JIMII, a cama Belllb. CEpBUTYT — 3TO
obpemenenne Bem. [103TOMy CyOBEKT CEpBUTYTHOTO IpaBa COXPAHSII CBOM
IpaBa MMOJIb30BAHMSI BEILBIO B TOM HJIM HHOM OTHOIICHUHM HE3aBUCHUMO OT CMCHBI
cOoOCTBEHHHMKA ATOM Belu. B HameM npuMepe cMeHa COOCTBEHHHKA 36MEIIEHOTO
ydJacTKa He MpeKpaliajia JeHCTBUs CEPBUTYTHOTO MpaBa.

Jluunvie cepsumymol. JIMIHBIMUA CEPBUTYTAMU CUUTAIINCH MMOKH3HCHHBIC
IpaBa MOJIb30BaHUS Uy»KOW Beliblo. OCHOBHBIMHU BHIAMH JIMYHBIX CEPBUTYTOB
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obun: ususfructus, usus, habitatio, operae servorum vel animalium. Y3ydpyxr
(ususfructus) ompenensicss Kak IPaBo MOJIH30BAHKS UYXKOW BEIIbIO U €€ IJI0/a-
MU C COXpaHEHHEM B LIEJIOCTU CyHTHOCTH Bemu. [Ipenmerom y3ydpykra moria
OBITh KaK IBKUMas, TaK U HEJABMKMMasl Bellb (Hampumep, caf, npyn). [Ipaso
MOJIb30BAaHUS BEIIbIO YCTAaHABIMBAJIOCH JMOO TMOXU3HEHHO, JIMOO Ha OIpere-
JICHHBIN CPOK. Y3y(hpyKTyapuii ©MeJ MpaBo MOJIb30BATHCS BEIIBIO U M3BJICKATh
wios! u3 Hee. [IpaBo cOOCTBEHHOCTH Ha TUIOABI Y HETO BO3HHKAIO C MOMEHTa
coopa. [lomyckanack nepenada y3yppykryapueM npeamera y3yppykra TpeTbiM
JMIaM B TOJB30BAaHKUE MO JOTOBOPY IOJHANMa. B 3TOM cityyae oH ocTtaBaics
OTBETCTBEHHBIM TE€pe COOCTBEHHUKOM 3a IEJIOCTHOCTh BEIIM U MPABHIBHOCTH
MOJIb30BAHUA €IO.

VY3ydpykTyapuii 06si3aH ObUT BO3MENIATh BCE 3aTPaThl HA BEIIb, B TOM YHUC-
Jie BBIIUTAYMBAThH MOAATH M APYTUE IUIATEKU; OCPEKHO OTHOCUTHCSA K BEIIH;
BO3MeEIATh yIiepOd COOCTBEHHHUKY, €CITU MO €r0 BUHE WM BUHE TIOJJHAHUMATEs
BEILb IPUXO/IUJIa B HEFOJTHOE COCTOSIHUE JIMOO COOCTBEHHUK TEpIHel yiiepO BBU-
Iy TIPEBBIIICHUSI UM CBOUX TpaB. Y3y(PPYKT Hellb3sd ObLIO OTUYKIATh U Mepe/a-
BaTh 0 HacneACTBY. Co cMepThiO y3y(ppyKTyapusi OH IPEeKpaIaics, U Belllb Ie-
pexonuina coocTBeHHUKY. COOCTBEHHUK BEIIH MOT IIPOAATh MPeAMET Y3y pyKTa,
3aJI0’KUTh BEIllb, 0OOPEMEHHUTH €€ APYTUM CEPBUTYTOM, HO MPHU ITOM HE JOJKHBI
ObUIM yIIEeMJISITBhCA TpaBa y3yppyKkTyapus. B oTin4me oT Ipyrux CEepBHTYTOB
y3yQPYKT OBLIT IEJTUM U MOT IPUHAJICKATH B OJSX HECKOJIBKUM JIUIAM.

Quasi ususfructus. B Hauane umnepun ObUT M3AaH CEHATYCKOHCYJBT, CO-
TJIACHO KOTOPOMY OOBEKTOM IOJIb30BAHUS MOTJIO SIBISITHCS IIETI0€ MMYIIIECTBO.
OH pacrpocTpaHsics Takke W Ha MOTpeOssieMble BEIIM W Ha3bIBAICA quasi
ususfructus, B orimmune oT ususfructus B cOOCTBEHHOM CMBICIIE clioBa. B sTom
Cllyyae TMOJIb30BaTElb CTAHOBWJICS COOCTBEHHUKOM OOBEKTOB Yy3y(dpykTa u
JoJKeH ObLT 1o obecrieueHue (cautio) o0emnaTh, 4To M0 OKOHYAHUH MOJIb30Ba-
HUS BBIIUIATUT TBEPJO YCTAHOBJICHHYIO BHA4alle CTOMMOCTh TpuHsToro. [Tpu
COTJIAIIICHUU MOYXHO OBUIO BBITOBOPUTH MPOM3BOJICTBO OOpaTHOM BBIJAUM HE B
JICHE)KHOM BBIPQKCHHUH, 4 B PAaBHOM KOJMYECTBE (quantum) OZHOPOIHBIX Be-
meit. B MHcTuTynuax ymomuHaroTcsl B KadecTBe oObekTa quasi ususfructus
TOJILKO JICHBI'H, HO ['ali TOBOPUT, YTO JOJDKHBI OBITh BBIAAHBI WIH JICHBTH, WIIH
paBHOE KOJMYECTBO BEIICH, XOTS BHIIUIATY JIEHIaMU OH cuuTaeT (commodius)
6oJiee y1oOHBIM CIIOCOOOM.

V3yc (usus) mpenctaBisii co0Oil TPaBO MOJTB30BAHMS UYKOW BEMIbIO, HO
0e3 mpaBa Ha OBl Bemr. Kak mpaBuio, y3yc MpeaoCTaBIsUICS JTUIY TOXKH3-
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HeHHO. [lonb3oBaThecsi mTpeaMETOM Yy3yca MOTIM OJIM3KUE POJCTBEHHUKHU
y3yapusi (Hampumep, MpoKMBaTh ¢ HUM B Jlome). OHAKO OH HE MOT MepeaarThb
CBO€ MPaBO MOCTOPOHHUM JIUIAM, PaBHO KaK U JEJIHUTh €r0o C KeM-Tubo0. Y3yc
ObL1 HepenuM. YUTo KacaeTcs TUI0JI0B, TO y3yapuid MOT TI0JIb30BaThCsl UMU B 00b-
eMe COOCTBEHHBIX MOTPEOHOCTEH (JIMYHBIX W TOTPEOHOCTEH UJIEHOB CEMBH,
MOJIb3YIOIIMXCS COBMECTHO ¢ HUM IpeaMeToM y3yca). [lonb3oBarens y3yca Hec
pacxoAbl MO COJEP)KaHWIO BEIIW: BBHIIAYMBAJ MOBHHHOCTH, HAJOTH, HO B
MEHBIIIEM pa3Mmepe, Hexkenu y3ydpykTyapuil. Bo Bcem ocTalbHOM 00S3aHHOCTH
MOJIb30BATENsI COBIAANIN C 00S3aHHOCTIIMH Y3y(PPYKTyapus.

VY3yc Mor npuHaaneKaTh HECKOJIBKUM JIUaM, HO He ObLT enuM. OOs3aH-
HOCTH TIOJIB30BATENs TaKXe 00ECHEUYMBAIUCH MyTeM JOKYMEHTa, MOJATBEPK/1a-
foulero ¢akt crunyiasuuu. [lomoOHo y3ydpykTyapuio, MOIb30BaTENb J0JKEH
OB OCYILECTBIISATh CBOE NpPaBO, Kak moJiaraercs boni virl arbitratu, u Bo3Bpa-
TUTH BEIllb COOCTBEHHUKY B Ha/JIXKAILEM BUJE.

IIpaso npoorcusanus 6 uyscom oome unu 6 e2o wacmu (habitatio) nmpemno-
CTaBJIUIOCH 1O 3aBemanuio. Hanpumep, HacnenoBarenb nepeaaBai KUIOE MMO-
MEIICHUE HACIEIHUKAM M TPEJOCTaBIsUT MPAaBO MPOKUBATh B HEM JAIIEKOMY
pPOJACTBEHHUKY. HOpHUCTBI-KIAaCCUKH CHOPWIIH, SBIISJIOCH JIM MOJOOHOE IPaBO
y3yQpyKTOM, Y3yCOM WJIM Y€M-TO caMOCTOsITeNbHBIM. B mpaBe KOcTnHnana oo
CUMUTAJIOCh CAMOCTOSITEJIbHBIM IIPaBOM, U YIPaBOMOYEHHOMY CBOOOJHO pa3pe-
[1aJIOCh CAaBaTh €ro BHANMBI, YTO y KJIACCHKOB BBI3BIBAIO CTIOpHI. be3Bo3mesn-
Hasl YCTYIIKa IpyroMy 3TOro Ipasa Obljla HEIOMyCTUMA.

lloxcusnennoe npago Ha NOABL30BAHUE YYHCUMU PAOAMU UTU HCUBOMHBIMU
(operae servorum vel animalium) — 3TO JTUYHBIN CEPBUTYT, KOTOPBIN OBLI MpeI-
METOM CIIOpa PUMCKHUX FOPUCTOB. DTO MPAaBO MOAYMHAIOCH TEM K€ MpaBHIIaM,
YTO M MPaBO MPOKUBAHUS B Uy)KOM jJoMme. Pazpemanocs moiap30BaThCs TPYIOM
paba (KMBOTHOTO) AJisi ce0sl WM CaBaTh €ro B apeH.ly 3a miaty. Bo3aMoxHOCTh
0€3B03ME3THOM Mepeiayy 3TOTO MpaBa SBISETCS CIIOPHOH.

Bewnvie cepsumymul. BelHbple cepBUTYTHI (servitus rerum MM servitus
praediorum) OTHOCHUJIUCH K 3€MJI€ U MOATOMY Ha3bIBAIUCHh 3€MEIbHBIMU. B OT-
JMYKE OT JIMYHBIX CEPBUTYTOB YCTAaHABJIMBAJIMCH HE B MOJIb3Y OMPEIEICHHOTO
JUIa, a B TIOJB3Y ONMpEACNICHHOW BEIIU. JTH BEIHBIC MpaBa MPEIOCTaBISUIUCEH
JUILY, SIBJISIFOIIEMYCSI COOCTBEHHMKOM JAPYTOTO y4acTKa, Ha MCIOJIb30BaHUE UY-
Kol 3emuid. BeliHbie cepBUTYTHI OBLIIM TIOCTOSIHHBIMU U CYIIIECTBOBAIHM HE3aBU-

CHMMO OT CMEHBI IT0JIb30BaTEIICH.
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Ceabckue 3emelibHBbIE CepPBUTYTHI (servitutes praediorum rusticorum)
yCTaHABIUBAJINCH /ISl MCIOJIb30BAHUS «CIIY)KEOHOT0» CEILCKOTO MMYIIECTBa,
Ha KOTOPOE M J]aH CEPBUTYT, B MOJB3Y U AJS YIYUIIEHUS «TOCIOACTBYIOIIEIO»
umymiecTBa. CeabCKHUe CEpBUTYTHI — OJTHU U3 CaMBIX PAaHHUX B PUMCKOM IIpaBe.
Bce onn nenunuck Ha CIeAyIOUINe Kame2opuu:

— 00pOJICHbIEe Cepsumymul COCTOSIA B MPaBe MPOXOAUTH (ITPOE3kKaTh) ye-
pe3 ydyactok. K HUM OTHOCHITHCH:

e TIPABO MPOXOJUTH MEIIKOM Yepe3 CIyKEOHBIN ydacTok (iter);

 TPaBO MPOE3KATh HA KOHE Yepe3 CIYyKEOHBIN ydacToK (actus);

« TIPABO MPOE3KATh HA TEJIEre C MOKIaxeH (via);

— BOOHble cepsumymul COCTOSUIM B TIPaBE IMOJIb30BAThCSI BOJOM C ydacTKa
WJIM TIPOBOJIUTH BOAY Y€Pe3 ATOT YUaCTOK C IeNblo opoiieHus (aquaeductus):

 TIIPaBO YEpIIaHUs BOJIbI HA Uy>KOM y4dacTke (aquae haustus);

e MPaBO BHITOHA CKOTa Ha BOJOMOM HAa 4YYKOW y4acTOK WJIM 4Yepe3 HEro
(pecoris ad aquam appulsus);

IIpouue npasa ctanu TMOMy4YaTh NMPH3HAHHE TOCTENIEHHO, Ha (OHE NBYX
MPEABIYIINX KaTETOPHH:

— TIpaBo MO0OBIBATH MECOK € UY>KOTo yuyacTka (servitus harenaefodindae);

— TIpaBO BapUTh U3BECTh HA UYKOM ydacTke (servitus calcus coquendae);

— TpaBo M0OBIBATh INIMHY Ha 4yKOM ydacTke (servitus cretae eximendae);

— TPaBO XpaHUTH IJIOJbI HA YY>KOM ydacTke (servitus ut fructus in vicini
villa cogantur coactique habeatur);

— TIPaBO MACTH CKOT Ha Yy»OM ydacTke (servitus pescendi);

— TIPaBO BBIBO3UTH KaMEHb M PYJIy C UYXKOTO yuyacTka (coquendae servitus
ut in tuum lapides provolvantur ibiqueposite habeantur ineque exportentur);

— TpaBO coOUpaTh JIO3Y C UYKOro ydacTka u Ap. (servitus pedamenta ad
vineam ex vicini praedio sumere).

I'opoackue 3emMenbHBbIE CePBHUTYTHI (servitutes praediorum urbanorum)
YCTaHABJIMBAIUCH NI MCIOJB30BAHMS «CIIYKEOHOT0» TOPOJICKOTO ydacTKa B
MOJIb3Y U JUTSI YIIYUIIEHHUS «TOCMOICTBYIOIIET0» UMyIiecTBa. ['opoackue cepBu-
TYTHI IOJIPA3JICTISIIUCH HA CIICTYIONTNE KaTerOpUU:

— npaso Ha cmenwvl (onopst) (lura parietum) 3aKJIIOYAIOCH B TOM, YTO COO-
CTBEHHUK TOCIIOJCTBYIOIIETO ydacTKa HAACNSIICA MPABOM BO3BECTH CTPOCHHE
Ha CBOEM y4JacTKe, ONUPAsICh Ha CTEHY COCEICKOT0 JoMa:

o MpaBO oONUpaTh OaJKy Ha CTEHy 4YyXoro 3aaHus (servitutes tigni
immitendi);
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e IIPaBO OMUPATH COOCTBEHHYIO CTEHY Ha CTEHY UYKOro 3AaHud (servitutis
oneris ferendi);

+ IMIPaBO Ha MPOCTPAHCTBO C(HOPMHUPOBATIOCH U3 MpaBa Ha CTEHBI (YACTO HE
BBIJICTISICTCS B OT/ICTBHYIO KAaTETOPHUIO):

o TMPaBO JeNaTh BHICTYI, HABUCAIOMIMNA HaJ YY>KUM y4acTKOM (servitutis
proiciendi);

e+ TMPaBO BO3BOAHTH KPHIIIY, BTOPTasiCh B BO3AYIIHOE MPOCTPAHCTBO COCE-
na (servitus protegendi);

— npaeo Ha cmoku (iura stillicidorium) coctosio B mpaBe cOOCTBEHHUKA
TOCITOJICTBYIOIIETO y4acTKa 00ecleuynBaTh CTOK BOJBI C COOCTBEHHOTO y4acTKa
4yepe3 CIIyKEOHbIN y4acTOK:

 TPaBO MPOBEJICHUS HEUUCTOT (servitus cloacae immit tendae);

e MPaBO OTBOJIA IOXKAEBOM BOKI (servitus stillicidii);

 TMPaBO CIyCKa JMIIHEH BObI (servitus fluminis);

— npaeo Ha okna (Bua) (iura luminutn) orpaHu4MBaIO0 COOCTBEHHUKA
CIIy’)KEOHOTO yYacTKa B CTPOMTENIbCTBE 3JaHUM, KOTOpBIE MOPTAT BUJ WIH
YXYALIAI0T OCBEIIEHHOCTh JJOMa Ha TOCTIOICTBYIOIIEM y4acTKe:

o IIPaBO Ha TO, YTOOBI COCEAHEE 3/1aHuE€ ObUIO OIpPENEICHHON BBICOTHI
(servitus altius mom tollendi);

¢ TMPaBO HA TO, YTOOBI HA YYACTKE HAMPOTUB HE ObUIO MPOU3BEICHO TaKUX
paboT, B pe3yibTaTe KOTOPLIX OyJeT 3acioHeH cBeT (servitus ne luminibus
qfficiatur);

+ TMPaBO HA TO, YTOOBI HA YYACTKE HAMPOTHUB HE OBIJIO MPOU3BEIACHO TAKHX
paboT, B pe3ysibTare KOTOPHIX OYJET 3aKphIT 0030p W3 3MaHus (servitus ne
prospectui gfficiatur).

Bo3nukHoBeHHe cepBUTYTOB. CEpBUTYTHl MOTJH BO3HUKHYTH ITyTEM
IOPUNYECKUX CIIETIOK, MO JaBHOCTH, B CHIIy MPEINUCAHUS 3aKOHA, MOCpe-
CTBOM CYJI€OHOTO pPEIICHUS.

IIpuobpemenue nymem ropuouueckux coenox. 110 HopMaM UBUIBHOTO TIpa-
Ba BCE CEPBUTYTHI yCTAHABIMBAJINCH MTyTeM YCTYIKH MpaBa B X0J€ Mpoiiecca, a
CEJIbCKUE CEPBUTYTHI, KpOME TOTO, — ITyTeM MaHiunanuu. CoOCTBEHHUK 3eMeb-
HOTO y4acTKa MPH OTUYKICHUU 3eMJIM MOT MPHOOpecTH ajisi ceOs CEpBUTYT Ha
OTUYKJIAEMYI0 3€MJTEO TTYTEM JIOTIOJTHUTEILHOTO COTJIAIIICHUS K IOTOBOPY KYTLIH-
npojaxu. B meproa uMIepuu CepBUTYTH YCTaHABIUBAIUCH ITyTEM TPaJIHIIHH,
T. €. Tepeaadn BiajieHus cepBUTYyTOM. CepBUTYTHI Ha MPOBUHIIMATIBLHBIC 3€MITU
yCTaHABIUBAJIKCH IyTEM MPOCTOTO COTJIAIICHHSI C TPUMEHEHUEM CTHUITYJISIITHH.
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[TpaBo FOcTuHMana oTMEHUNIO JpeBHKUE (POpPMATbHBIE CIOCOOBI YCTaHOBIIE-
HUSI CEPBUTYTHOTO MpaBa U OCTABUJIO JIUIIb MPETOPCKHUE CIIOCOOBI: MyTeM Tpa-
JULUU U TPOCTOTO coryiameHus: cTopoH. IIpuoOperaTs 3eMenbHbIE CEPBUTYTHI
MOT TOJIbKO COOCTBEHHUK, SM(DUTEBT WU Cynepuirapuii, a JIMYHbIE — JTI000€
¢uznyeckoe nuio. JJomyckanoch yCTaHOBIIEHHE 3€MENbHBIX CEPBUTYTOB COO0-
11a ¢ COOCTBEHHUKAMH.

IIpuoopemenue no oasnocmu. J1o cepenunsi Il B. 10 H. 3. CETBCKHUE CEPBU-
TYTbl IPUOOPETAIMCH 110 TaBHOCTH (B TeyeHHUe ABYX JieT). B 149 r. no H. 3. 3a-
KOHOM CKpuOOHMS ObUT OTMEHEH 3TOT cnocod npuodpereHus. OTHAKO B MEPHU-
0]l UMIEPUH TPETOPCKUM HJIMKTOM BHOBb CTall0 MPHU3HABATHCS JAaBHOCTHOE
(10 u 20-neTHEE) BIAJICHUE CEPBUTYTOM.

Morno umeTh MecTo, HalpuMmep, NMpu pas3Bojie cynpyros. M3BecTHO, uTO
CEMENHOE MPABO HAJlarajio Ha CYNpyra, CO3[aBIIErO0 CBOUM IOBEIECHUEM OCHO-
BaHUE JUIs pa3Boja, mrpad. DTOT wTpad Mpu OTCYTCTBUHU JETEH MocTynan He-
BHUHOBHOMY Cynpyry. B ciyuyae Hanuuus y CynpyroB A€Tei nocieaHue moiryda-
71 COOCTBEHHOCTh Ha UMYIIIECTBO, yJE€p:KaHHOE B BUJE MTpada, a HEBUHOBHBIN
CYNpyT — y3y(PpyKT Ha UMYIIECTBO. Y CTAHOBJIEHUE B CUJTy CYJ€OHOrO PEIICHHUS
MOTJIO MMETh, HAlpUMEpP, MECTO INpH paszjene obmei cooctBeHHocTu. [Ipeno-
CTaBUB OJHOMY W3 JHI[ OOJIBIINI MO pa3sMepy 3eMeNIbHBIN y4acTok, Cyd oOpe-
MEHSUT €r0 CEPBUTYTOM B IOJIb3Y COOCTBEHHHKA MEHBILEr0 yyacTka. B npyrom
MIpUMEpPE Cylibsi MOT 00513aTh COOCTBEHHUKA 3€MEJIBHOIO y4acTKa MPEeAOCTaBUTh
Apyromy JHILy 3a IUIaTy MpaBo Npoxoda K MECTY MOrpeOeHHs pOIHBIX.

IIpexpamenne cepBuTyTOB. CEpBUTYTHOE TPABO MOTJIO OBITH MpPEKpaILe-
HO B CHJIy Pa3JIMYHBIX OOCTOSITENIbCTB: MPUPOJIHBIX COOBITHH, IO BOJIE MPABO-
MOYHOI'0 JIUIIA, M0 CTEYEHUIO OOCTOSTENBCTB U ApYyruM npuuuHaM. C mpekpa-
HIEHUEM CEPBUTYTA B MOJHOM 00BEME BOCCTAHABIIMBAJIOCH IPABO COOCTBEHHO-
CTH, 0OpEMEHEHHOE PaHEe CEPBUTYTOM.

CepBUTYTHI PEKPALLATUCH B CIIydae yTpaThl UM TMOENU MpeaMeTa CEpPBU-
TYTHOTO IpaBa WK MPEBPAILEHUsI €r0 B TAKOE COCTOSIHUE, KOTOPOE JeNajio He-
BO3MOXHBIM T0JIb30BaHUE YCTAHOBJIEHHBIM MpaBoM. EciM cyliecTBeHHOE WU3-
MEHEHHUE MpeMeTa CepBUTYTa MPOU3BEIECHO COOCTBEHHUKOM BeIllH, OH 00s3aH
OB BO3MECTUTHh CYOBEKTY CEPBUTYTHOTO IpaBa, MPUUYUHEHHBIE STUM HU3MEHE-
HUEM YOBITKH. JIMUHbIE CEPBUTYTHI MPEKPALIATUCH CO CMEPTHIO YIIPaBOMOYEH-
HOTO JIMIIA, & TAKXKE B CIIy4ae yTpaThl UM MPABOCIOCOOHOCTH JitoOOM cTeneHu. B
3akoHoaarenbcTBe FOcTHHMAaHa mpeKpalleHHe TUYHBIX CEPBUTYTOB MOTJIO UMETh
MECTO JIMIIb B MAKCUMAJIbHOW U CPEIHEN CTETIEHH yTPaThl IPAaBOCIOOHOCTH.
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CepBuUTYTHI IPEKPAILATUCH TAKXKE B CITy4asiX:

— 0TKa3a M0JIb30BaTEJsl CEPBUTYTHOTO MpPaBa OT COOTBETCTBYIOIIETO MPaBa;

— HMCTEUYEHHS MOTACUTEIHHON TaBHOCTH (B CHITYy HEHMCIIOIB30BaHUS MPEI0-
CTaBJICHHBIX CepBUTYTOB B TeueHue 10 u 20-1eTHEro cpoka B COOTBETCTBUU C
3akoHoAaTeabcTBOM FOcTuHMaHa);

— TpU MPUOOPETEHUH COOCTBEHHUKOM CIY>Kallero ydacTka IpaBa coO-
CTBEHHOCTH HA TOCIOJICTBYIOMIMMA y4acTOK (ISl JIMYHBIX CEPBUTYTOB HEOOXO-
JUMO CJIMSIHUE TpaBa COOCTBEHHOCTH Ha BEIllb U MOKU3HEHHOT'O MOJb30BAHMUS
BEIIbIO YTIOJTHOMOUYEHHBIM JTUIIOM).

3amura cepBUTYTOB. [lepBOHAaYaIbHO HOCUTENM CEPBUTYTHOTO TpaBa
3aIUIIATUCH ¢ TIOMOINBIO TaK HA3bIBAEMOT'O BUHAMKAIIMOHHOTO CEPBUTYTHOTO
ucka (vindicatio servitutis). OH NpUMEHSJICS KaK JUIsl BO3BPAILCHUs yTPauyeHHO-
rO CepBUTYTA, TaK U JIJIsl yCTPAHEHHS MPEMATCTBUN, MEIIABIINX BIAICTBILy Cep-
BUTYTA MOJB30BAaThCsl CBOMM TpaBoM. VcTel 10mKeH OblT T0Ka3aTh HATMYHOCTD
CEpBUTYTHOTO TpaBa M HApYIIEHUE €r0 OTBETYHMKOM. CepBUTYTHI, YCTAaHOBIICH-
HbI€ IPETOPCKUM IPaBOM, 3allMIIAIMNCh UCKOM IO aHaynoruu (actio confessoria
utile). OH ObLT MOAO0EH MYyOJIUIITMAHOBOMY UCKY, MPEIOCTABIIEMOMY OOHUTAP-
HOMY 00J1aJIaTeII0 BEILH.

B 3akononarensctBe FOcTHMaHa, KOTaa UCUE3NI0 PA3IMIUe MEXIY CEPBU-
TyTaMH, YCTaHABIMBAEMbIMU [IUBUJIBHBIM U MPETOPCKUM MPABOM, TIOSIBUJICS UCK
oJ1 Ha3BaHUEM KoH(eccopHbli (actio confessoria). DTOT UCK HE TOJIBKO BOC-
CTaHABIIMBAaJl HAPYIIICHHBIC MPaBa MOJIb30BATENSI CEPBUTYTOM, HO U OOecrequ-
BaJI BO3MEIICHNE eMy YOBITKOB, a TaKXKe MPEIMATCTBOBAI HAPYIIECHHUIO MPaB UCT-
na B Oyaymem. Hekotopble cepBUTYTHI 3aLUIIAIUCH C TIOMOIBI0O HHTEPIUKTOB
KaK MMOCCECCOPHBIX CPEJCTB 3aIUTHI, KOTJa HE TPeOOBaIOCh T0Ka3bIBaTh MPABO
YA Ha CEpBUTYT. Branenue y3yppyKToM, MpaBo Ha 3M(PUTEB3UC U cynepu-
U 3alUIIAT0Ch WHTEPAUKTAMHU, aHAJIOTHYHBIMUA TEM, KOTOpbIE HCIOJIb30Ba-
JUCH JIJIS 3aIMTHI BafeHus BemaMu. [lo aHamorum ¢ BiaaeabueCKUMH UHTEP-
JTUKTaMH 3alUIIAJIMCh 3eMEIbHBIC U IPYTUe JTUYHBIC CEPBUTYTHI (BOJHBIC, J10-
POKHBIE U JIp.).

IOmgppumessuc u cynepguyuii. CnoBo cyneppuiuii ynorpeosioch B IBYX
cmbicnax. OHO 0003HAYaI0 TOBEPXHOCTH, T. €. TO, YTO TIPOYHO CBS3AHO C 3EM-
neit — pactenusi, crpoenus. Cyneppuiuii npuHaIeKUT COOCTBEHHUKY 3eMENb-
HOTO y4acTka. Jlpyroe 3HadeHHe 3TOTO CJIOBa — MPAaBO UMETh CTPOCHHE Ha Y-
’KOM, HampuMep, FOpOJICKOM, 3e€MeIbHOM yyacTke. Vimeercs B BHUIy Ha Clej-
CTBEHHOE M OTUYXKJaeMO€ MPaBO Ha BEIllb; peYb UIET O JUIUTEIHHOM IOIH30Ba-
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HUU 9y’>KOU 3eMJIeH TTO/1 3/1aHue, MMOJIh30BaHUE CTPOSHUEM, BO3BEJCHHBIM Ha UY-
XKOM 3emiie. 31aHMe CTPOMJIOCH 3a CUET HAHMMATeNsl ydyacTKa cyneppuiuapusi.
[IpaBo COOCTBEHHOCTH Ha CTPOCHHE MPU3HABAIOCH 32 COOCTBEHHHKOM 3EMIJIH,
100 BCe HaXO/SIIEecs] Ha 3eMJIe M CBA3aHHOE C HEW MPHHAICKUT COOCTBEHHU-
Ky 3emu. Ho cymepdunmapuii B Te4eHHE CpOKa JOTOBOPA MOJIB3YETCs 3TaHUEeM
U TUIATUT TO3EMENbHYI0 peHTy cosisipuyM (solarium). Cynepdunmapuii Obu1
BIIPaBE OTYYXJaTh CBOE MPaBO, HO 0e3 ymepOa aiis mpaB cOOCTBEHHUKA 3EMJIH.

100 smppumeszucom nonumaemcss HACIEACTBCHHAS apeHpa, T. €. BEYHOE
HACJICJACTBEHHOE M OTYYXXJAEMO€ IPABO IOJH30BAHUS YYKUM 3EMEIbHBIM
y4aCTKOM B LEJSAX CEIbCKOXO3SMCTBEHHON 00paboTKH. YTpaBOMOYEHHOE
TUIo — AMQUTEBTa WIA dMPUTEBTHAPUN — TONH3YETCS yJ9aCTKOM Ha IpaBax
COOCTBEHHHMKA, HO MPU YCIOBUM HE YXYHIIATh y4acTKa, BHOCUTH €XKETOIHYIO
J1aTy 3a MOJIb30BaHUE, UNMEHYEMYIO0 KAHOHOM WJIH TICHCHCH.

B xauecTBe cOOCTBEHHMKA y4acTKa MOIJIA BBICTYIIATh U 1IEPKOBb. | JTaBHBIM
CIoco0 yCTaHOBJICHHUS SM(UTEB3UCA — JOTOBOP MEXAY COOCTBEHHHKOM U M-
¢uTeBTOM. CyliecTBYIONUN SMPUTEB3UC MOKET MEPEXOIUTh OT OJHOTO JIUIA K
ApyTromy.

B pumckom mpaBe He ObUIO €IMHOTO MOHSATUA JUIsl 0003HAUYCHHS 3aJI0ra,
MMOATOMY OH Ha3bIBaJICs MO-pazHomy. OOIee y 3ajora Ha pasHBIX CTaJAHUSIX CO-
CTOUT B TOM, YTO OH JJa€T KPEAUTOPY BEUIHOE OOECIEUeHHE ero TpeOOoBaHMUS.
Takum o0Opa3zoM, JTOrOBOp 3ajiora HampamiieH Ha oOecreYeHue 3alluThl Kpeau-
TOpa, JlaBasi eMy OOJBIINI MPOCTOP JJIS OCYIIECTBJICHHS TpaBa TPeOOBaHMUS.
[{enpro 3amora sBISETCS] 0OCCIICUCHHE YBEPEHHOCTH, YTO UMYIIIECTBA CTOPOHHI,
HE HCTIOJHUBIIEH CBOMX 00s13aTEIHLCTB HA MOMEHT MCKa, OYJIeT IOCTATOYHO JIS
BO3MEIICHUS yIiepOa He3aBUCHMO OT MPOYHMX MCKOB TPETHHUX JIHI] K HAPYyIINB-
mei cropone. Takum oOpas3om, 3ajor coBepIIaeTcs il obecriedeHus o0s13a-
TEIhCTBA: «3aJI0T COBEPIIACTCS MyTEM COTJIAIIEHUSs, KOTa KTO-TM00 JI0roBapu-
BACTCS, YTOOBI €r0 BEIIb ObLIa CBSI3aHA 3aJI0rOM B OOECIIeUCHHE KaKOTro-Iu0o
00s13aTEIHCTBAY. 3aJIOTOBOE MPABO OBLIO JOMOJHUTEIBHBIM («aKIIECCOPHBIMY)
10 OTHOIICHHUIO K OCHOBHOMY TIpaBy, 00CCTICUCHHOMY 3aJI0TOM.

3a0r MpOU3BOIUIIC.

— COOCTBEHHMKOM HMMYILIECTBA;

— TIpEICTaBHTENIEM COOCTBEHHHKA, €CJIM OH MMEJT ITPaBO OTUYXIAaTh 3aKJia-
JBIBACMYIO BEIIIb;

— KPEAUTOPOM MOT OBITh OCYIIECTBIICH IMEpe3aior UMYIIECTBA, MOJyYCH-
HOTO UM B 3aJI0T (pignus pignoris).
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— 1o corjameHuo ctopoH (fiducia cum creditore, pignus);

— TI0 pacMoOpsDKEHUI0 MarucTpara («CyAeOHBIN 3a510T»);

— MO 3aKOHY («3aKOHHBIN 3aJI0T») B ONpPEACICHHBIX CIydasx, HaIpuMep,
KacaroIuXcs OTICKH.

Bonpocel 111 CaMOKOHTPOJIS

YTo Takoe «CEepBUTYT»?

YTo SABIAIOCH OCHOBAHUEM ISl IPEKPALLIEHUS CEPBUTYTOB?
KakuMm 00pa3oM Moriia OCylmecTBISATHCA 3allUTa CEPBUTYTOB?
Yro Takoe «daMPUTEB3UCH?

Yro Takoe «cynepQuimin?

AN e

I[JBI 4UCTO IIPUMCHAJICA 3aJior?

TEMA 6. PUMCKOE OBA3SATEJ/IBCTBEHHOE ITPABO.
JAOI'OBOPBI

6.1. [Tonsarue u BBl 00A3aTEILCTBA

6.2. CTopoHBI B 00513aTEIIbCTBE

6.3. [Ipekpamenue u odecrieueHre 00I3aTeIbCTB
6.4. JloroBopsI 1 Ux K1accupuKaims

6.5. YcnoBus norosopa

6.1. ITousiTHe U BUALI 0093aTEJILCTBA

Omnpenesienue ods3aTenberBa. O0s3aTENILCTBEHHOE MPABO SIBISIETCA OC-
HOBHBIM Pa3/ieJIoOM pUMCKOTO (U JIF000TO JPyroro) rpaxaanckoro npasa. OHO pe-
TYJUPYET UMYIIECTBEHHBIE OTHOIICHUS B chepe MPOU3BOJICTBA U IPakAaHCKOTO
obopora. [Ipenmerom 0053aTeTbCTBEHHOTO TIpaBa SIBISIOTCS OMpPEIeTICHHOE T10-
BeJieHHE 003aHHOTO JIUIIA, €r0 MOJOXKUTEIbHBIE WU OTPULIATEIbHBIE TEHCTBHUS.

B ucrounukax puMckoro mpasa 00si3aTenbCTBO (obligatio) ompenensieTcs
cnenyromuM oopazom. O0s3aTeNIbCTBO MPEACTABISAET COOOM MPaBOBBIE OKOBBI,
BBIHYKJAIOIIKME HAC YTO-TO UCIIOJIHUTH COTJIACHO 3aKOHAM HAIIEro rocy/1apcTaa.
CyurHocTh 00513aTeIbCTBA COCTOUT HE B TOM, UTOOBI ClieJIaTh HAIIMM KaKOMN-TO
TEJECHBINA TMPEIMET WIH KaKOW-TO CEPBUTYT, HO, UTOOBI CBSA3ATh APYTOro Mepes
HaMHU B TOM OTHOIIIEHHH, YTOObI OH HaM YTO-TO JaJl, CAeJIajl WA MPEACTaBuUI.

J1o BO3HUKHOBEHHS 00s3aTEIHCTBA YEJIOBEK (JIOJDKHHMK) COBEPIIEHHO CBO-
0oneH. BerynuB B 0053aTe€nbCTBO, OH OINPEACIIEHHBIM 00pa3oM OrpaHUYMBAET
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cebst, oOpeMeHsieT oOeaHusIMH, CTECHAET CBOOOTy, Bo3arasi Ha ceOst Kakhe-To
IPaBOBBIE OOS3aHHOCTH, MPABOBBIE OKOBBI, IOpUAMYECKUE MyThl. IMEHHO mo-
TOMY B OMpEACNIEHUsX 00s3aTeIbCTBA PUMCKHE IOPUCTHI TOBOPSAT 00 OKOBaX,
nytax u T. . CornacHo 3akonam, XII Tabmuil B qpeBHEiINEe BpeMeHa K HEeHcC-
MIPaBHOMY JIOJKHHUKY MPUMEHSUIMNCh HACTOSIINE OKOBBI U IyThl. Tabnuma I co-
JIEP>)KUT HOPMY, B COOTBETCTBHMM C KOTOPOM KPEAUTOP MNPU HEUCIIOJTHEHHUH
JOJHDKHUKOM CBOETO 00s3aTelbCTBA UMEET MpaBo 3a0paTh €ro B CBOU JIOM U
HAJIOXUTh HA HErO KOJIOJKU MJIM OKOBBI BECOM HE MEHEE, a €CIIU MOXKeaeT, TO U
6onee 15 ¢pynTOB.

Takum oOpa3om, 00s13aTENBCTBO — ATO MPABOBOE OTHOIIIEHUE, B CHITY KOTO-
pOTo O7HA CTOPOHA (KPEAUTOP) UMEET MpaBo TPeOOBaTh, YTOOBI Apyras CTOPOHA
(momxuuk) yto-nmubo pama (dare), cnemana (facere) uiauM TnpegocTaBUIIA
(praestare). JIomkHUK 00s3aH BBIIOJIHUTH TPEOOBAHUE KPEAUTOPA.

Nrak, 00513aTebCTBO — CIIOKHBIN IOPUIUYECKHUIM COCTaB, MPABOOTHOIIICHUE,
CTOPOHAMU KOTOPOTO SIBJSIOTCS KPEAUTOP U JTOJDKHUK, a COIEpKAHUEM — MpaBa
U 00s3aHHOCTH CcTOpoH. CTOpOHa, MMEIOIas MPaBO TPeOOBaTh, HA3BIBACTCS
kpenutopom (creditor), a cTopoHa, 0Osi3aHHAs BBINIOJIHUTH TpeOOBaHUE KPEOau-
Topa, — nokHUK (debitor). ConepxanueM TpeOOBaHUS KpeAUTOpaA SBISETCS €T0
[IPaBO Ha ONPENEIICHHOE MOBEJICHNUE JOJKHUKA, KOTOPOE MOKET BBIPAXKATHCS B
KaKOM-JIMOO TMOJIOKH TEILHOM WJIM OTpHUIATeIbHOM JAeicTBuu. CleloBaTeIbHo,
MIPEAMETOM 0053aTeNIbCTBA BCEr/AA SABISETCS IEUCTBUE, UMEIOUIEE IOPUIUIECKOE
3HAYEHUE W MOPOKIAOIICE MPABOBbIE MOCIEACTBUA. Eciin AelcTBUE HE HOCUT
MPaBOBOTO XapakTepa, TO OHO HE MOPOXKAAECT IOPUIUYECKHA 3HAUYMMOIo 00s3a-
TeabcTBa. OrpoMHOE MHOTroOOpasue X03sSHCTBEHHO-DKOHOMUYECKUX JCHCTBHI
pUMJISTHE CTPYIIIMPOBAIM B TPH Ipynibl: dare — 1ath, praestare — mpeaoCTaBUTh
u facere — cienarb, KOTOPBIMU U ONPEAEIISIETCS COAEPKaHUE 00s13aTEIbCTB.

Buawbl o0si3aTenbeTBa. B puMckom mpaBe Bce 00s3aTeNbCTBa NETUITNCH Ha
CJIEIYIOIME KATETOPUH:

— TI0 OCHOBAHUIO BO3HHUKHOBEHHUS: 0053aTE€IHCTBA U3 JIOTOBOPOB U JIEITHK-
TOB (KBa3UJ0TOBOPOB U KBa3UJICIUKTOB);

— TIO TIPaBy, PETYJIUPYIOIIEMY 0053aTeIbCTBO: 0053aTEIHCTBA IUBUIIbHBIC
U TIPETOPCKUE;

— TI0 TIPEAMETY 00s3aTeNbCTBa: 0053aTeNbCTBA JCIUMbBIE W HECIUMBbIC,
aJbTEepHATHUBHBIC U (PaKyJIbTaTUBHBIEC, PA30BbIE U TTOCTOSTHHBIE.

[{uBuiibckue 00s13aTeIBCTBA MPOTUBOMOCTABISLIMCH HATYpaJIbHBIM. JlaH-
HbI€ 00513aTE€NbCTBA BOSHUKAIU U3 CIENOK, IPU3HABAEMBIX IUBUIILCKUM IIPABOM,
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1 3aKJTII0YAJIMCh B TOM, YTO TOJBKO B HUX YCMAaTPUBAJIOCh «oporterey (B mepeBo-
Jie «CheayeT» T. €. 1us civile mpu3HaBayics caMm (hakT, YTO 00S3aTEIBCTBO CIIETY-
€T BBINIOJHUTH). Eclii B cienkax He MPU3HABAIOCH «OPOTtere», TO JIUIO MOTJIIO
OBITH BBI3BAHO B CYJ TIOCPEACTBOM MPETOPCKOrO MCKa. B TonkoBaHMM mpeTop-
CKHX 0053aTeNbCTB B Cy/ie O0JbIIOe 3HAUCHUE UMEIT TIPUHIIAI CITPABETUBOCTH
1 100po¥ BOJIH.

OO0s3aTenbCTBa CUATAIOTCS JASTUMBIMU, KOTJa TIPEAMET MX MOJAacTCs Je-
neHuro 6e3 ymepba i ero neHHocTy. Tak, Hanmpumep, 00s3aTeTbCTBO YIUIATUTh
10 TeIC. cecTepiuii AEIUMO; 00513aTETLCTBO IPEIOCTABUTH CEPBUTYT, HAIIPUMED,
NpaBo Mpoe3/a, WK MPaBO MPOX0Ja, WINA MPaBO MPOTOHA CKOTa, — HEACTUMO.
PaBHBIM 00pa3oMm HemenmMmo 00s13aTEeIBCTBO TIOCTPOHTH JIOM, BBIKOMATH POB.
[ToaTOMY B citydae cMepTH JAOKHUKA TpeOoBaHUE 00 UCTIOJTHEHUU HEJEITUMOTO
00s3aTeNbCTBA MOIJIO OBITH NMPEABSIBICHO B IMOJHOM 00bEME K JIFOOOMYy U3
HACJICIHUKOB JIOJDKHHUKA; PAaBHBIM 00pa30M Ka)blid U3 HACIIETHUKOB KPEIUTOPA
10 HECIMMOMY 00s3aTeIbCTBY MOT TPeOOBATh UCITOTHEHHS B II€JIOM BIPEIb 110
UCIIOJIHEHUS 00s13aTeNbCTBa. JpyrumMu ciioBaMu, €CiIu B OJTHOM U TOM ke 00s13a-
TEIHCTBE OKA3aJMCh YYACTBYIOIIMMH HECKOJIBKO KPEIUTOPOB WM HECKOJBKO
JOJDKHUKOB, TO TIPH HEACIUMOCTH MpeaMeTa 003aTeNbCTBA JOKHUKH TPU3HA-
BaJIMCh COJUIAPHBIMU JTOJDKHUKAMU, a KPEAUTOPBI — COTMIAPHBIMHU KPEIUTOPA-
MU, U3 KOTOPBIX KaXJIbI{ BIIpaBe MPEAbSIBUTH TPEOOBAHKE B MTOJIHOM 00bEME.

AJBTEpHATHBHOE — 3TO 00S3aTENHCTBO, B KOTOPOM JOJKHUK 00s3aH COBEP-
IIUTH OJTHO U3 IBYX (MJTM HECKOJIBKUX ) IEWCTBHI, HarIpuMep, 1ath pada Ctrxa uim
paba [Tamduna. O6a paba, XOTs U aTbTEPHATUBHO, SIBJISIOTCS MPEIAMETOM 005-
3aTeNbCTBA, HO UCIOJIHEHUIO, Mepeade MoJJISKUT JTUIh OJuH U3 HuX. Eciu B
CHCIIKE HE TIPETyCMOTPEHO, KOMY MPE0CTABIISICTCS TIPABO BHIOOPA, TO MPaBO BbI-
OpaTh TOT WJIM UHOU MPEIMET JJIs UCTIOJTHEHUS TPUHAICIKUT 00SI3aHHOMY JIUITY.
Ecnu npu camoM BO3HUKHOBEHHH 00s13aTeNIbCTBa (ab initio) mpegocTaBieHne o1-
HOTO W3 TPEIMETOB OBIJI0O HEBO3MOXHO, HAIPUMEP, BCIICJCTBUE €r0 THOSTH, TO
C cCaMOT0 Havasia 00s13aTeIbCTBO CUUTACTCS MMPOCTHIM, a HE alIbTepHATUBHBIM. Ec-
JIU HEBO3MOXKHOCTH HCITOJTHEHHS OJTHOTO TpeIMeTa HACTyIuiIa BIOCIEIACTBUH,
puTOM 0€3 BUHBI, TO 0053aT€ILCTBO COCPEIOTOYMBACTCSA HA BTOPOM IIPEAMETE.

dakynpTaTHBHOE 00S3aTEILCTBO — 3TO BO3MOXKHOCTBH YILIATHI JIPYTOTO
MpeaMeTa BMECTO 00YCIIOBIIGHHOTO. B maHHOM ciydae mpeameT o0s3aTenbCcTBa
TOJIBKO OJIMH, HO JOJDKHUKY TPEIOCTABISICTCS JbrOTa: BMECTO OCHOBHOTO
MpeaMeTa, COAEPKAIIETOCS «B 00513aTeNLCTBE» («in obligationey), MPEAIOKUTh
Jpyroii, 00yCIOBIIEHHBIN B JOTOBOPE.
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370, C OAHOIN CTOPOHBI, BEIET K TOMY, YTO MPU HEBO3MOXXHOCTH HMCIIOJIHE-
HUSI OCHOBHOT'O M €IMHCTBEHHOTO IPEJIMETa 00513aTENbCTBO HE COCPENOTOUNBA-
eTcsl Ha BTOPOM, (akynbTaTuBHOM mpeamere. C Apyroil CTOPOHBI, MpaBO BOC-
[I0JIb30BAThCS JIBFOTOM 110 3aMEHE UCIIOJIHEHUS IPUHAUIEKUT JUILY, 00sS3aHHO-
My MPOU3BECTH HCIONHEHUE. J[omyCcTuM, 4TO 3a10rofepxKaTeslb MOTepsUl Mpe-
MET 3aj10ra, KOTOPbIl Nomaja B PyKH TPEThETO JIMLA. 3aJIOroiepkKareib mpelb-
ABIISIET K TPETheMY JIHILY (BIAJEINbIly) UCK 00 UCTpeOOBaHUU TpEeaMETa 3aJI0Ta.
OcHOBHOE 00513aTENIBCTBO TPETHETO JIMIA — ITO BO3BPATUTH MPEAMET 3aJI0Ta, HO
[laBen mpenocTaBisieT €My JIBIOTY — YIUIATUTH 3aJIOTOBOMY KPEAMTOPY IO,
00€eCIIEUYEHHBIH 3aJI0I0M, BMECTO TOI'O, YTOOBI BO3BPATUThH BELIb.

PazoBbiMu ObLTH 00s13aTENbCTBA, B KOTOPBIX HCIIOJIHEHUE IO CIIETKE BBI-
HOJIHSJIOCH OJUH pa3 (OAHO JAelcTBUE, OAHa nepenaya Beuu). [locTosHHbIE —
3TO 0053aTENIBCTBA, MO KOTOPHIM JOJHKHHUK OOSI3BIBANICA K TIOCTOSTHHOMY HCIIOJI-
HEHUIO (HEHUCIIOJIHEHUIO) OTOBOPEHHBIX JEHCTBHIMA.

Hamypanvnvie oosasamenvcmea. CaMoe Ha3BaHHE «HATYpPaJbHOE» («IIpH-
POJIHOE», «ECTECTBEHHOE») 0053aTE€IBCTBO UCIOIb30BAIA B TEPMUHOJIOTUU T'pe-
yeckue puocodbl, KOTOpPBIC pa3Inyaid MUP SBJICHHUH, CYIIECTBYIOIIUX B CHUITY
BEJICHMS BJIACTH, B CHJIy 3aKOHA (NOMO), U SBJICHUS, CYILIECTBYIOIINE OT MPUPO-
nbl (physei). Tot pa0, KOTOPBI O CTPOTrO IUBUILHOMY IIpaBy HE MOXKET OBIThH
HU KPEIUTOPOM U JTOJKHUKOM, HU MCTLIOM U OTBETYMKOM, B YCIOBHUSIX pa3poc-
merocs paboBIAICNIBUECKOTO XO3SIMCTBA MOJIy4aeT (DYHKIUU YIPABIISIFOLIETO
uMeHreM (rei rusticae praefectus) 3aBemyromiero kaccor (exigendis pecuniis
praepositus) u T. . ECTECTBEHHO, YTO KPYT €ro JeeCrnoCcOOHOCTH JAOJIKEH OBbITh
paciiipeH B MHTEpecax TIOCIOJCTBYIOUIEro Kiacca pabosnazaenbleB. llossis-
I0TCSI HATypaJIbHBIE 00513aTeNbCTBa PaOOB U TOBIACTHBIX.

Harypanehbie o0Osi3atensctBa (obligationes naturales) oxoHYaTenbHO
0OPMHUIIUCH B TEPUOJ KJIACCHUUECKOTO TpaBa W ObUIM CIEHU(GUYHBI TEM, YTO
UCTpeOOBATh YIUIAYEHHOE MO 0043aTeNbCTBY 00paTHO ObLIO HEBO3MOXHO HE3a-
BUCUMO OT TOTO, UMEJI JIU KPEAUTOP MPaBO Ha MOJyUyEHHUE TUIaTexa WM IIIaTex
OBLT coBepIlieH MO omuoOKe. byyun 1opuanyecky 3HaYMMBIMU, 3T 00s3aTeINb-
CTBa, OJJHAKO, HE IMOJIb30BAJIMCh MCKOBOM 3aIIMTON M HE MOIJIM CTaTh MpeaMe-
TOM cyzaeOHoro cropa. HatypanbHbie 00s13aTeNbcTBa Pa3BUBAIMCH B OTHOIIIC-
HUU TIOJBJIACTHBIX JUIT (alieni iuris) u pabos.

C pasBuTHEeM PUMCKOTO TpaBa palbl W MOJBJIACTHBIC JINIA, HA3HAYCHHBIC
JIOMOBJIA/IBIKOM HA yIpaBlieHUE UMEHHEM, 00padOTKy y4acTKOB 3eMJIU (TIEKYJIH-
€B), CTalld BCE Yallle 3aKII0YaTh CIEIKA OT UMEHH CBOETO TOMOBIAIBIKH. Tak
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KaK IOpUIUYECKA OHU HE MOTJIM OBITh CTOPOHOW 0053aTeNhCTBA, TO UX POJIb
CBOJIMJIACH JIMIIB K (DAKTHUECKOMY, HaTypalbHOMY y4acTuto. Ho T. k. o o0e-
My TIPaBWITy JOTOBOPHI, 3aKIIOUYEHHBIC TTOABIACTHBIMU JIMIIAMH, COBEPIIATUCH B
MIOJIb3Y WX TJIaBbl CEMBH, M OH JK€ HEC OTBETCTBEHHOCTD 10 TAKUM CJHIETIKaM, J0-
TOBOPBI, B KOTOPBIX XOTS OBl OJJHA CTOPOHA SBJSIACH «IIOJBIACTHBIM JIUIIOMY,
HE MOTJIA CTaTh MPEeIMETOM cyAeOHOM TspKOBI. [locTeneHHo pa3BHIIOCH TIPABHIIO
0 «TTACCUBHOW OTBETCTBEHHOCTH» yYKa3aHHBIX JIMI], OCHOBAaHHOW Ha CITpaBeITH-
BOCTH, U 3aKpENWICS TEPMHUH «HATYPaIbHOE» («IIPUPOTHOEY, «ECTECTBEHHOE))
o0si3arenscTBO. [IpumMepomM Takoro o0s3aTenbCTBA MOXKET MOCTYXKUTh JCHEXK-
HBIA 3aeM, BBIJIAHHBIA TOJBJIACTHOMY JIMIYy W BO3BpAIEHHBIA Kpeautopy Oe3
paspeleHus: TOMOBIaAbIKA. B 3TOM citydae momoBnajbpika HE MOT IOTpeOOBaTh
yIUIa4€HHOTO 00paTHO.

OcHoBaHMsl BO3HUKHOBEHHUSI 00513aTeIbCTBA. BBIIEISAIOTCS 06a ocHosa-
HUsL 03HUKHOBEHUSL 00513ameNbCms:

1) moroBopHBIE 00s13aTENHCTBA — BO3HUKAIHN U3 JOTOBOpa (KOHTPAKTA), T. €.
3aKOHOJIATEILHO MPU3HAHHOTO U OJJ0OPEHHOTO COTJIAIICHUS MEXIY CTOPOHAMH,
3aKJIFOUYEHHOT0 10 100poii Boiie (bonafidae);

2) NIeNUKTHBIE 0053aTeNIbCTBA — BOSHUKAIM BCIEACTBUE JIETUKTA (MpaBOHA-
pYILIEHHUS), T. €. HE3aKOHHOI'O aKTa, MOBJIEKILETO 3a cOO0K BOZHUKHOBEHHUE 005-
3aTeNbCTBA.

C TeueHueM BpeMeHHU OBLIO 3aMEUEHO, UYTO CYIIECTBYIOT W 3aIIMIIAIOTCS
KaK 0053aTebCTBa COTJIAIICHUS U JCIUKTHI IO OCHOBAHUSIM, KOTOPbIE HE ObUIH
paHee IOPUINYECKH 3aKPETUICHBI.

B urecrax mossisercs cienyromas ¢pasza: «O0s3aTeIbCTBA BOSHUKAIOT
1100 U3 10roBopa, MO0 W3 MpaBOHAPYIICHUS, TUO0 CBOCOOpa3HBIM 00pa3oM U3
Pa3TUYHBIX BUOB OCHOBaHMIT». Tak BOZHHUKIIH €IIIe TBE KATETOPHH:

1) xak ObI JOrOBOpHBIE 00sA3aTENLCTBA (quasi X contractu U3 KBa3uI0TOBO-
POB) BO3HUKAJIHM B CIIy4ae 3aKJIFOUEHHUs KOHTPAKTa, KOTOPHIM HE CYIIECTBOBAI
paHee M HE MoAnajall Mo COJAEPKaHWIO HHU TOJ| OJIMH M3BECTHBIM MOTOBOp. B
ATOM ciy4ae MPUMEHSUTH JOTOBOP, KOTOPHIA ObLI Hanbosiee TMOXOXKUM Ha 3a-
KJIFOUCHHBIN, 1 0053aTeTbCTBO CYUTAIOCH «KaK ObI IOTOBOPHBIMY;

2) kak Obl JeNUKTHBIE 00s3aTenbcTBa (quasi ex delicto — U3 KBa3uIEIUK-
TOB) ObUIM aHAJOTUYHBI KaK OBl JIOTOBOPHBIM 00S3aTE€LCTBAM W BO3HUKAIH
BCJICACTBUE HEMPEIYCMOTPEHHBIX M HE TOANAAABIINX HU O] OAWH BH]I JICIHK-
TOB (ITpaBOHAPYIICHU).
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Kak 651 oroBopHBIE 00s13aTENIbCTBA U KaK Obl IETMKTHBIE 00S3aTEIbCTBA
Ha3BaHbl Tak BrepBble B MHcTuTynmsx HOcTuHuaHa, OKOHYATENbHO YTBEPAUB
JielieHne 0053aTeNbCTB Ha YEThIpE BUAA: «BO3HUKAIOT U3 JOTOBOPA WM KakK ObI
U3 JIOTOBOpPA, U3 JCITUKTA UIIH KaK Obl U3 JETUKTa.

BOHpOCbI AJI CAMOKOHTPOJISA

1. Yro Takoe «00s13aTEILCTBON?

2. B yem 3akimrouanach 3BOIONUS 00s3aTEIIBCTBEHHOTO TIpaBa B JIpeBHEM
Pume?

3. Kakue 00s13aTen1bCTBa OBLIN JIUIIEHBI HICKOBOM 3aIlUTEI?
[To kakM OCHOBaHUAM (KPUTEPHUSIM) PA3ACISUIUCh BUIBI 00S3aTEIBCTB?
Kakoe 00513aTenbCTBO HA3BIBAIOCH AJIbTEPHATHBHBIM?

AR

Kaxwne o0s13aTenbpCcTBa HA3BIBAIMCH 003aTEIILCTBAMH 13 JICITUKTa?

6.2. CTOpOHBI B 00513aTEJIbCTBE

3aMeHa U B 00si3aTeJIbCTBE. 3aMEHA CTOPOH B 00s13aTEJILCTBE MEPBO-
HayaJbHO a0COIOTHO HE JIoNycKanack. PUMCKOe MpaBo HA paHHUX CTaaUIX Obl-
JIO CTPOTO JIMYHBIM B3aMMOOTHOIIIEHUEM KPEIUTOPa U JOJDKHHUKA, YTO B YCIOBHU-
SIX OTPAaHUYEHHOI'0 TPAXKIAHCKOTO O0OpOTa HE BBI3BIBAIO CYILIECTBEHHBIX HeE-
yao0ctB. Jlopory k 3ameHe JUIl B 00S3aTEbCTBE MOJIOKHUJIA JOBOJIBHO PaHO
BO3HUKIIIAsi HOBaIMsl (OOHOBJIEHUE 00s13aTENIbCTBA), MOCPEICTBOM KOTOPOM Kpe-
JUTOp MOT Tepenatrh CBOE MpaBo TpeboBaHus Apyromy juily. C corjacus
JNOJDKHUKA KPEIUTOP 3aKIF0Yal C TPEThUM JIMIOM JI0TOBOP, aHAJOTUYHOIO Tep-
BOHAYAJIbHOMY 0053aTeNIbCTBY cojiepxkaHusi. HOBBIN JOTOBOp OTMEHS CTAphIil,
yCTaHaBJIMBasl 0053aTeTLCTBEHHO-TTPABOBBIE OTHOIICHUS MEXKIY TEM K€ JTOJIK-
HUKOM M HOBBIM KpeauTopoM. Takas (opma 3amMeHBbI KpeauTopa B 00s3aTeNb-
CTBE ObLIa JOBOJBHO TPOMO3JKOM, CIIOKHOW M HE MOTJIa YAOBIETBOPUTH IO-
TpeOHOCTHU pa3BUBAIOIIETOCS 000pOTA.

Bo-niepBbix, a1 HOBaIuu TpeOOBaAIOCh COTIIAcHe JTODKHHUKA, KOTOPOTO OH
MOT M HE JaTh M0 KAKUM-TO CBOUM COOOPAKECHUSIM.

Bo-BTOpBIX, 3aKII0U€HHE HOBOTO JIONOBOpPA HE MPOCTO OTMEHSIO CTaphIi,
HO U TIPEKpaIiaio pasaudHbie (GopmMbl 00ecTeueHuns, YCTaHOBIEHHBIC ISl HETO,
YTO TAKXKE YCJIOXKHSUIO MOJI0KEHHE HOBOTO KPEIUTOpa.

Ha cmeny HoBammu npuiiia 6oJiee coBepiieHHas opma 3aMeHbI KPEIUTO-
pa, a 3ateM u nomkHuka. C yTBepkIeHHeM (OpMYJISIPHOTO Tpoiiecca, Koraa
CTaJI0O BO3MOXKHBIM BECTH JIeJia uepe3 MpeJCTaBUTENs, OblIa HaliieHa ocobas



116

dbopma mepenaun o0s3aTeNbCTBA, MOIYYHBIAs HazBaHue 1eccuu (cessio). CyTh
€€ 3aKJIoYanach B TOM, YTO KPEIUTOP, JKeJas mepeaaTh CBOe MpaBo TpeOOBaHUS
IPYTOMY JIMITy, Ha3HA4YaJl €r0 CBOMM IPEACTABUTENEM 10 B3BICKAHHUIO C JOJIK-
HUKa U [lepefaBajl eMy 3TO CBOE MpaBo. B Gosee mo3naHeM puMcKoOM Ipase 1ec-
CHUsSl CTAHOBUTCSI CAMOCTOATEILHON (OpMO¥ TIEepeHoca IpaBa OT MPEKHETO Kpe-
auTopa K ApyromMy juiy. OHa yCTpaHsieT HeJOCTaTKH HOBAIMK: JIJIsl IIECCUU HE
TpeOOBaJIOCh COrjacus JOJDKHUKA, €0 JIUIIb CIEA0BAJO YBEIOMUTh O 3aMEHE
kpeauTopa. Kpome Toro, 1ieccusi He OTMEHsUIa paHee CyIleCTBOBaBIINE o0ecre-
YeHUs1 0053aTeNbLCTBA; C MTPAaBOM TPEOOBAaHMSI K HOBOMY KPEIUTOPY MEPEXOINAIIO
u obecrieueHue 0053aTeNIbCTRA.

JIJIst 3aIuThl UHTEPECOB IIECCHOHAPHUS €MY TMPEIBSBISIICS CICIHATbHBIN
UCK. 3aKioyanach LecCHsl MO BOJIE KPEAUTopa, MO Cy/neOHOMY pEIICHHIO, a
Takxe Mo TpeOoBaHMIO 3aKoHa. [leccust He gomyckanack, eciu TpeOOBaHUE HO-
CWJIO YHCTO JIMYHBIA XapakTep (Hampumep, yrjiaTa aJuMEHTOB), IPU CIOPHBIX
TpeOOBaHMSIX, a TAKKE B 005A3aTEILCTBECHHBIC OTHOIIICHUS 3aIlpeNIaiach mepesa-
ya TpeboBaHus 00Jiee BIUSTEIBHBIM JTUIAM.

O0s13aTeJIbCTBA ¢ HECKOJBKUMH KPeAUTOPAMHU U JA0JLKHMUKAMU. B 00s-
3aTeNIbCTBEHHBIC OTHOIIEHUSI BCEr/la BCTYMAlOT JIBE CTOpOHBI. Kaxknas u3 cTo-
POH MOKET OBITh TPEICTABIICHA OJHUM WJIM HECKOJIBKUMU Jutiamu. Eciu B mipa-
BOOTHOIIEHUU (UTYPUPYIOT HECKOJIBKO KPEIUTOPOB WU HECKOIBKO JOKHU-
KOB, UX B3aMMHbIC OTHOIICHUS MEXIY COOON M MPOTHUBOIOJIOXHOW CTOPOHOM
BCEr/ia OJJMHAKOBHI.

Bo-miepBbIX, HECKOJIBKO KPEIUTOPOB MM HECKOJIBKO JIOJDKHHKOB B 00513a-
TEJIHCTBE MOTJIM UMETh J0JIEBOE TIPABO WJIM JIOJIEBYIO 00513aHHOCTh. Takoe mpaBo
(00s13aHHOCTH) BO3HUKAJIO TOT/A, KOTJIa COJIEpIKaHUE 0053aTeNIbCTBA JOIYCKaJIO0
JICTICHHUE W TIPU 3TOM HU COTJIAIICHUE MK Ty CTOPOHAMM, HA 3aKOH HE YCTaHABIIN-
BaJIM IipaBa TpeOOBaHUS KAXKIOTO KPEAUTOPA B TTOJTHOM pa3Mepe WU TOJIHYIO OT-
BETCTBEHHOCTD Ka)KJIOTO M3 HECKOJIBKHUX JOJDKHUKOB. Hampumep, aBa mura mo 1o-
roBopy 3aiima B3ssii y Tpethero juma 300 cectepuueB. Eciu u3 qorosopa 3aiima
HE yCMaTPUBACTCS, YTO OHU OTBEYAIOT JAPYT 3a APYTa, TO KAKIBIM U3 3aeMIIUKOB
JIOJKEH BO3BPATUTh 3aMMO/IABITY TIOJIOBUHY 0011eit cymMmmMbl 150 cecTepiues.

Bo-BTOpBIX, B 0053aT€IHCTBE MOTJIM UMETh MECTO COJIUIAAPHOE TIPABO WJIU
conmaapHas 00s13aHHOCTh. VICTOYHMKOM BO3HMKHOBEHHUS COJUIAPHOTO 00s3a-
TEIhCTBA MOTJIM OBITh JOTOBOpP, 3aBEIIAHKME, COBMECTHOE NMPUYMHEHHUE Bpeia.
ConmmapHoe 0053aTEIBLCTBO MOIJIO BO3HUKHYTH TaK)K€ BBHJY HEICITUMOCTH
00s13aTeNbCTRA.
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[Tpumepom comuaapHOTo MpaBa B 003aTENILCTBE MOXKET CIIYKUTh I0TOBOP
C HECKOJBKMMH KPEAUTOpPaMH, MPENyCMaTPUBAIOIINANA MPABO KAXKIOTO M3 HUX
TpebOBaTh OT JOJKHMKA HCIOJHEHUS Bcero o0s3aTenbcTBa. B 3TOM ciydae
JOJDKHUK, CTIOJTHUBIIMM 0053aTEILCTBO B OTHOIIEHUU OJHOIO U3 KPEIUTOPOB,
0CBOOOKAAJICSA OT UCIIOJIHEHMSI 0053aTEIbCTBA B OTHOLIEHUH OCTaIbHBIX KpPEIU-
TopoB. ConupapHas 0OA3aHHOCTh HMEJNAa MECTO IMPU HAIWYUM HECKOJIBKHUX
nomkHUKOoB. OHa mpeaycMaTpuBaia MpaBo KpeauTopa TpeOoBaTh MUCIOIHEHMS
BCEro 00s3aTeiabCcTBa OT JHOOOro M3 JOJKHUKOB. VIcTonHEHHE B 3TOM ciydae
00s13aTeNbCTBA OJHUM M3 JIOJDKHUKOB IPEKpalaio 00s3aTeNbCTBO B OTHOILIE-
HUM OCTAJIbHBIX JOJDKHHUKOB.

Bonpocsl 1j1s1 CaMOKOHTPOJIS

1. Yro Takoe 3amMeHa JuIl B 00s13aTeIbCTBE?
2. Uro Takoe conuaapHas 00s3aHHOCTH?
3. Uro npencranisiia coOou neccusi?

6.3. IIpexpamenue u odecrieueHue 0013aTeILCTB

Iopsinoxk ucnojiHeHus1 00s3aTeIbCTBA. Besakoe 00s3aTeIbCTBO — 3TO
BpEMEHHOE TpaBoBOoe oTHoleHrne. HopManbHblll cloco0 ero mpekpaiieHust —
UCToJIHeHUE (T1aTex). Jlo UCTIOMHEHUS JOMKHUK ONPEeICHHBIM 00pa3oM CBSi-
3aH 0053aTEILCTBOM, B OINpPEEICHHON MEpe OTPaHUYEH B CBOEH MPaBOBOM CBO-
6o1e. OrpaHUYeHHOCTh, CBSI3aHHOCTh JIOJDKHHUKA MPEKPAIIAETCs UCIOJHEHUEM
00513aTeNbCTBA, OCBOOOXKIAIOIINM €TI0 OT 00s3aTeabcTBa. JJIs 3TOoro HEOOX0 -
MO coOJIroIcHUE psaa TpeOOBaHUIA:

1. OGsA3aTeNnbCTBO AOKHO OBITH UCIIOJIHEHO B MHTEpecax kpeauropa. OHO
MPU3HAETCS UCIIOJIHEHHBIM MIPU YCIIOBHH, YTO UCIIOJIHEHUE MPUHSII CaM Kpeau-
Top. st 3TOro OH AOJKEH OBITh CIOCOOHBIM K MPUHSATHUIO UCIOJHEHUS, T. €.
ObITh JeecrocoOHbIM. McnomHnenue 00s13aTenbcTBa B MOJB3Y APYTUX JUIl 0e3
coTrJiacHsi Ha TO KpeIUTOpa He JIOMYCKAJIOCh U HE MPU3HABAJIOCh CO BCEMU BhITE-
KaIOIIMMH U3 9TOTO MociencTBusiMu. M3 ob1iero mpaBuia CyiecTBOBal psijl Uc-
KioueHud. Kpenutop Mor ycTynuTh CBo€ paBo TPEOOBAHUS APYTUM JIUIIAM TI0
neccuu. Eciam oH ObUT HeeecrnoCOOHBIM WM CTaJl TAKOBBIM, TO WCIIOJTHCHHE
OpPUHUMAJ €ro 3aKOHHBIM MpeJCcTaBUTENh (ONEKyH, moBepeHHblil). Ho u npu
100pOM 37paBUH KPEAUTOP MOT TIOPYIHUTH TPEThEMY JIHITY IPUHSATH UCIIOJTHCHHE
o o0s13aTenbCeTBY. HakoHell, mocie cMepTH KpeaAUuTopa UCTIOJIHEHUE 00s13aTelb-
CTBa BIIPaBe ObLIN MPHUHSTH €r0 HACICTHUKH.
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2. UcnonnasieT 00s13aTenbCTBO AODKHUK. I KpeauTopa He Bceraa uMmena
3HAYEHHUE €T0 JTUYHOCTD; 0053aTeIHCTBO MOTJIO OBITh UCIIOIB30BAHO JTIOOBIM TpE-
TBHUM JIMIIOM TI0 TIOPYYCHHIO AOJHKHUKA. [Ipr 3TOM BO BCex Citydasx JTOKHO CO-
0JII01aThCS PABWIIO — JOJIKHUK JIOJDKEH OBITh CIIOCOOEH K MCIIOJIHEHMIO, pac-
MOPSDKCHUIO CBOMM MMYIIIECTBOM, T. €. IeeCIIOCOOHBIM. B ciryuae ero Hemeecro-
COOHOCTH MCIOJIHEHHE 00s513aTehCTBA JOJIKEH OCYUIECTBISATh 3aKOHHBINA Mpe/I-
CTaBUTEIIb.

3. Mecto ucnoyiHeHus 0043aTeNbCTBA UMEET BaXKHOE MPAKTHUECKOE 3HAYE-
HUE, T. K. 00yCIIOBIMBAET MOMEHT TIepexo0/ia MpaBa COOCTBEHHOCTH Ha KYILJICH-
HBI TOBap, HECEHUE PHUCKA €ro CIy4yailHOW ruOen BO BpeMsl TPaHCIIOPTUPOBKH.
B cBsI31 ¢ 3TUM MECTO MCTIOJIHEHUS 00s3aTENhCTBA OTOBAPUBAIOCH B JIOTOBOPE,
B MHOM CJIy4ae JieiicTBoBasid oOuue npaBuia. Ecnu npeaqmerom o0si3aTenbeTBa
OblJIa HEABMIKUMOCTB, TO MECTOM €T0 HCIOJIHCHUS OBIIIO MECTO HaXOXKICHUS
umyiecTBa. Ecin MecTo uCnosHeHUs Onpeesiioch albTePHATUBHO, TO MPABO
BBIOOpA MeCTa WCITOTHCHHS TPHHAJIEKANIO0 JOJDKHUKY. B nmpyrux cimydasx me-
CTO HCIOJHEHHUS OIPEACNIsIIOCh MECTOM BO3MOKHOTO TPEAbSIBICHUS HCKA U3
JTAHHOTO 00s13aTeLCTBA. TaKMM MECTOM I10 OOIIEMY MPABIITY CYUTAIHCH MECTO
KUTEIBCTBA JTOJDKHUKA Wiau Pum mo npuniumny: «Roma commbnis nostra patria
est» — «Pum Hamre obmiee OTedecTBOY.

4. Bpems ucniogHEeHUs1 00s3aTENbCTB, KaK MPAaBWIIO, YCTAHABINBAIOCH CTO-
pOHaAMH B JIOTOBOpE. BO BHEMOTOBOPHBIX 00S3aTEIHCTBAX OHO B OOJBIITMHCTBE
Ciy4aeB ompeessuiock 3akoHoM. Korna cpok muiatexka (MCIOTHEHUS) HE YyKa-
3bIBAJICSI HU B JOTOBOPE, HU B 3aKOHE, JIEUCTBOBANIO MpaBuio: «Bo Bcex o0s13a-
TEIBCTBAX, B KOTOPBIX CPOK HE MPETYCMOTPEH, TOJIT BOBHUKAET HEMEIJICHHO, a
Takke «ubi pure quis stipulatus fuerit, et cessit et venit dies» — «eciau J0roBop
3aKJTI0YEH 0€3 CpOKa M yCIIOBHS, TO MOMEHT BO3HHKHOBEHHS 00s3aTEILCTBA H
CPOK HCTIOJTHEHUS COBIAIAIOT.

OTBEeTCTBEHHOCTDH JI0JKHUKA 32 HEHCIOJHEHHe 00513aTeIbCTBA U BO3-
Melenue ymepoa. [Ipu HacTyrieHUM cpoka raTeka (MCTOJHEHUs ), yKa3aH-
HOTO B JIOTOBOPE WJIM OTNPEACICHHOTO MHBIM ITyTeM, JODKHHUK JOJDKEH HCITOJI-
HUTH 0053aT€HLCTBO. B MPOTHBHOM Cilydae MMEET MECTO MPOCPOUYKA MCIIOTHE-
HUs o0s3aTenbCcTBa. (1 mpHU3HAHUSA TIPOCPOUYKH JOJDKHHUKA TPEOOBANUCH Clie-
TYIOIIHNE YCIOBHS:

— HAJIMYWE 3alUIAEMOT0 UCKOM 00s13aTeIhCTBA;

— HACTYIUICHUE CPOKa IJIaTeka (MCIIOTHEHHUS ), «3PETIOCThY» 00s3aTeIbCTBA;

— HaJHWYYe BUHBI JO/DKHUKA B HAPYIIEHUN CPOKa;
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— HanmOMHHaHHWE KpEeIUTOpa O HACTYIUICHUH CpoKa miarexa. B Oonee pas-
BUTOM PHUMCKOM IIpaBe 3aKOHOAaTelbcTBOM HOCTHHMAaHA OBLJIO YCTaHOBIICHO,
YTO €ClId 0053aTeNbCTBO COACPKUT TOUHBIA CPOK HCIIOIHEHHs, TO OH CaM Kak
Obl HAMOMHWHAET MOJDKHUKY O HeoOxomumocTH ratexa (dies interpellat pro
homine — cpok HamoMHHaeT BMecTO 4yenoBeka). [Ipu 3Tom Bop Bceraa cunurtancs
B IIPOCPOUKE.

[Ipocpouka MCHIOTHEHHSI BIIEKJA Ba)KHBIE OTPUIIATEIbHBIC IJISI TOJDKHHUKA
MOCIICACTBHSL:

— KpeIuTop MMeN MpaBo TpeOOBaTh BO3MEIICHUS BCEX MPUUMHEHHBIX MPO-
CPOYKOM YOBITKOB;

— pUCK cinydallHOM rubenu mpeaMera o0s3aTesbcTBa MEPEXOAWSl Ha BH-
HOBHYIO B IIPOCPOYKE CTOPOHY;

— KPeIUTOp MOT OTKa3aThCs OT MPUHATHS UCTIOJIHEHUS, €CJIM OHO YTpaTHU-
JI0 JUTSL HETO UHTEpec.

B HapyuieHun cpoka HCIOJIHEHUS! 0053aTeIbCTBA MOXKET ObITh IOBUHEH U
KpeauTop (Hampumep, OTKa3alcs NPUHATH HUCIOJHEHHE 0e3 yBa)KUTEIbHBIX
npuyuH). B TakoM ciyuae Juisi KpeAUTOpa TaK)KE€ HACTYNAIOT HEraTHBHBIE I10-
cnenctBusi. OH 00513aH BO3MECTUTD JTOJDKHUKY MPUUMHEHHBIE HEMPUHATHEM HC-
nojHeHus yObITKH. [locne mpocpoukn kpeauTopa JOHKHUK OTBEYAET TOJBKO 3a
YMBIIUIEHHO NPUYMHEHHBIA BPEJl, a HE 3a MPOCTYI0 BUHY. PHUCK CllydyallHOW I'U-
OeJu BelIM Tak)Ke IePEeXOUT Ha MIPOCPOUUBIIETO KPEIUTOPA.

Hcnomuenne JOMKHO CTPOTO COOTBETCTBOBATH COJEPIKAHUIO 00s3aTelb-
ctBa. be3 cormacus kpeauTopa OHO HE MOXKET UCHOJHATHCS IO 4YacTsAM (eciu
TOJILKO 3TO HE MPEAYCMOTPEHO IOTOBOPOM), IOCPOYHO, HE IOMyCKaeTCs 3aMeHa
npenMera o0s3aTenbeTBa. JIF0ObIe OTKIOHEHHUS OT COJEpP)KaHHs 0053aTebCTBA
MOTYT OBITH JOMYIIEHBI TOJBKO C cOryiacus kpeauTopa. HemcnomHenumem wim
HEHAJISKAIUM HCIOJHEHUEM 0053aTeabCTBa MPU3HABAIOCH OTCTYIUIEHUE OT
YCIIOBUH JOTOBOpPA, HAPYIICHHE OJHOTO M3 MPHUBEACHHBIX BhIINIE TPEOOBAHUH K
ucnojgHeHno. OTBETCTBEHHOCTh JOKHUKA 33 HEUCIIOJIHEHHUE WM HEeHaJIexKa-
IIe€ MCIIOJIHEHNE 00s3aTeNbCTBA HACTYIANA JUIIb MPU HAIWYUH CTICIUATbHBIX
yCIIOBUHM — BUHBI U Bpeaa. [Ipu oTcyTCTBUM XOTs ObI OJJTHOTO U3 3TUX JIBYX YCJIO-
BUM OTBETCTBEHHOCTh HE HACTyTMaJIA.

PuMckue 10pUCThl MOHUMANIM BUHY KaK HECOOJI0/IEHUE TTOBEJCHMs, TpeOy-
emoro mpaBoM. KOpuct IlaBen mucan: «Ecau numo cobmogano Bce, 4TO HYXK-
HO... TO BUHA OTCYTCTBYeT». TO €CTh BUHA PUMCKUMHU IOPHUCTAMHU TPAKTOBAJIACh
KaK MPOTHUBOIPABHOE MOBeIeHNE. PUMCKoe mpaBo 3HaNO BE (DOPMBI BUHBI:
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1) ymeicen (dolus), korma MOJDKHUK MPEIBUIAT HACTYIUICHHE PE3YIhTaTOB
CBOETO MOBEACHUS U JKENAeT UX HACTYIUICHUS;

2) HeOpEeKHOCTh, HEOCTOPOKHOCTH (culpa), Koraa MOJDKHHUK HE TPEIBHIICT
PE3yNbTaTOB CBOETO MOBEACHMUSI, HO JOJIKEH ObLT UX MpeABuAeThb. ToT ke [laBen
ropopui: «BuHa umeeTcs Tornaa, Korga He ObUIO MPEAYCMOTPEHO TO, YTO MOTJIO
OBITH MPEAYCMOTPEHO 3a00TIUBBIM YETIOBEKOMY.

HeoctopoxHOCTh ObIBAaET pa3au4HON cTeneHu — rpy0as u nerkas. ['pyoas
HEOCTOPOXKHOCTH (culpa lata) — He mposiBIeHHE TOM Mephl 3a00TIMBOCTH, BHU-
MaHUsl, PAYUTEIBHOCTH, OCTOPOKHOCTH, KOTOPYIO OOBIYHO MPOSBIISIOT OOBIKHO-
BEHHbIE JIIO/IM. YIbnuaH nucai: «['pybas BUHa — 3TO upe3BblyaiiHasi HeOpex-
HOCTb, T. €. HETIOHUMaHHE TOTO, 4YTO Bce MOHMMaIOT». [lo cBoeMy 3HaueHUIO
rpybasi BUHa NpuUpaBHHUBANIACh K yMbiciy. [pyroii ropuct HepBa yTBepxknadn,
YTO «CITUIIKOM Tpy0Oasi BHHA SBISIETCS YMBICIIOM.

Bropas crenens BuHbI culpa levis — jerkas BuHa onpeaesnsercs CpaBHEHU-
€M IMMOBEJIEHUSI HEKOETO «XOPOIIEroy», 3a00TJIMBOr0, 100pOro X03s1Ha C OBEe-
HUEM JI0JDKHUKA. Eciu moBe/ieHue TOJKHUKA HE COOTBETCTBOBAJIO TPEOOBaHU-
M TIOBEICHUS PAYUTENIBHOTO XO3iMHA, OH MPU3HABAJICS BUHOBHBIM, HO yCTa-
HaBJIMBAJIaCh JeTKasi BUHA. PUMCKuUE 10pUCTHI pa3paboTanu MoJeib MOBEICHUS
TaKoro J00poro, 3a00TIMBOTO, PAYUTENBHOIO XO035MHA, KOTOPOE CTaHOBUJIOCH
MEPHJIOM JJIsl OTIPEJICIICHHS] BUHBI JOJDKHUKA. Takyto BUHY Ha3bIBaju emie culpa
levis in abstracto — BuUHOM 10 aOCTpPaKTHOMY KPUTEPHUIO, T. €. MEPOU I CpaB-
HEHUS CITy’KuJia HeKasi a0CTpaKIysi, HEONPEIEICHHOCTb.

PumMmckoe mpaBo 3Hano eme TPeThi0 Pa3sHOBUAHOCTH BUHBI — culpa in
concreto — KOHKpeTHyt0. Ee ompenensyin ¢ moMoIbl0 CpaBHEHHUS] OTHOLICHHUS
JUIa K COOCTBEHHBIM U UYXXUM JeliaM (Bemam). Eciiu JOmKHUK K 9yKUM JIeTIaM
(BemaM) OTHOCHIICA XYXK€E, 9YeM K CBOUM, TO HAJIHUIO0 KOHKpeTHas BuHa. Eciu To-
BapHIll OTHOCUTCA K JeJlaM TOBAPHUILECTBA KaKk K COOCTBEHHBIM, €r0 MOBEICHUE
0e3ynpevHo, eciiu e XyKe — BUHOBHO. B pa3BHUTOM pHMCKOM IpaBe OTBET-
CTBEHHOCTb JIOJDKHUKA 32 HEUCIIOJHEHHE WJIM HEHaJyIeKalllee UCIIOJIHEHUEe 005-
3aTeybCTBA HACTyIaja IpU TOM HENPEMEHHOM YCIOBHH, YTO HEMPaBOMEPHOE
MOBE/ICHNE JODKHUKA MPUYMHUIO UMYIIECTBEHHBIM Bpen kpeautopy. IlepBo-
HAYaJIbHO K€ OTBETCTBEHHOCTH JOJDKHHMKA HOCHJIA JIMYHBIA XapaKTep: ero HaKa-
3bIBAIIN (DU3UYECKHU.

IIpexkpamenue o0s3aTeJbCTBA NMOMMMO HcnOJMHeHHs. COBEPIIECHHO
OYEBUJHO, YTO B JIEJIOBOI >KM3HMU BCTPEUAIHMCh CIydau, KOrjaa o0s3aTelbCTBO

MOTJIO IIPEKPATUTHb CBOC ,Z[CﬁCTBHG IIOMHUMO HCITOJIHCHUA.
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HoBanus — 310 10roBop, OTMEHSIOIMUI JEUCTBUE PaHEE CYIIECTBOBABIIETO
o0s3aTeNbCTBA U poxAaronuii HoBoe. HoBaus noramana neicTBue paHee Cy-
IIECTBOBABILEr0 00513aTEIBCTBA IPU YCIOBHUH, UTO:

a) HOBAIIMsl 3aKJII0YajJach UMEHHO C 3TOH IIeJIbI0 — MOracuTh MpeblayIiee
0053aTeILCTBO;

0) B HEM UMeeTCsl HOBBIN 3JIEMEHT B CPAaBHEHUHU C MEPBOHAYAIbHBIM 00s13a-
TEJIBCTBOM. DTOT HOBBIM AJIEMEHT MOI' BBIPAKAaThCS B U3MEHEHUM OCHOBAHMS
(Hanmpumep, T0AT U3 3aiimMa MpeBpalaics B JOJIT U3 KYIUTH-TIPOIAXKHU ), COJEPIKAHMS
(BMecTO nepeayu BEIIM B HAEM OHA CYUTANIACH IIEPEJAHHON B CCYy) U T. A.

Ecnu jxe MeHsuIMCh CTOPOHBI B 00s13aTEIBCTBE, TO ITO ObLIa YXKE yCTyIKa
TpeOOBaHMS WIH MTEPEBOJ 0JITA.

3auet (compensatio). B X03s1iicCTBEHHOM XU3HU MHOTJA CKJIa/IbIBATIOCh TaK,
YTO MEX]y OJHMMH M TEMHU € CyObEKTaMU BO3HHMKAJIO HECKOJBKO 00sA3a-
TEJBCTB ¥ IPUTOM HEKOTOPBIE U3 HUX ObUIM BCTpeUHbIMU. [Ipy OKOHYATEIBHBIX
pacyeTax Mo TaKUM 00s3aTeIbCTBaM NMPHUMEHSJICS B3aWMHBIN 3a4eT. [[ns mpu-
MEHEHMS 3a4e€Ta HE0OXOAUMO COOIOCHUE YCTAHOBICHHBIX IPABUIIL:

— TpeOOBaHUs BCTPEUHBIE;

— JICVICTBUTENBHBIC;

— OJIHOPOJHBIE;

— «3penbley, T. €. 10 000MM HacTylall CPOK IJIaTexka;

— OeccCropHbIE.

[To o6memy mpaBuily CMEPTh OAHOM U3 CTOPOH HE MpeKpaliaeT 00s3areib-
CTBa, IOCKOJIBKY Ha HAaCJIEAHUKOB MEPEXOAAT KaK MpaBa, TaKk U JOJITH.

OpHako B ciydasx, TJleé JUYHOCTb JIOJDKHUKAa HMMEET 0co00€ 3HaueHue
(HanpuMep, aJTUMEHTHBIE 0053aTeNIbCTBAa), CMEPTh AJTUMEHTOOOS3aHHOTO WIIH
ATMMEHTOYIOJIHOMOYEHHOIO JIMIA peKpalaeT 00s13aTeabCTBO.

JloJIry, BBITEKAIOIIME U3 JEIUKTOB, TAKXKE HE MEPEXOINUIIH 110 HACIIEICTBY.
Opnako, ecnu B pe3yJbTaTe AEIMKTa HACJIEIHUKH OOOTaTUIIUCh, 00OTrallieHue
NOJJIEKUT U3BATUIO, B COCTAB HACIIEACTBA OHO BXOJMTH HE JIOJKHO, XOTS 32 CaM
JEIMKT HACJIETHUKU OTBETCTBEHHOCTU He Heciu. [Ipekpaienue o0sg3aTenbcTBa
MMEJIO MECTO M MU CIy4yailHOW HEBO3MOXKHOCTU ucnofiHeHus. OHa Moriia ObITh
buzudeckor U opuandeckor. dusndeckas HacTynajga B clydasx, KOrjaa npei-
MeT 00s53aTeIbCTBa CIy4yalHO Morubai, a ropuandeckas — Korja mpeaMer oos-
3aTeNIbCTBA M3bIMAJICS M3 000poTa (HampuMep, BHIKYIUICHHBIH Ha cBOOOIY pad
IIOCJIE 3aKJIIOYEHUS JOTOBOPA O €r0 MPOAAXKE).
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Bonpocs! Aj1s1 caMOKOHTPOJISA

1. Kakue TpeOGoBaHuUs NPEIbIBISUINCH K UCTIOJHEHHUIO 00s13aTeNIbCTBA?

2. Kakwue mocieAcTBUS BIEKJIa 3a OO0 Mpocpoyka UCTIOJHEHHS 00s13a-
TEIbCTBA?

3. Kakue BbIIEISAINCH PA3HOBUIHOCTH BUHbBI?

4. Yto npencranisiia coOON HOBAIMS?

5. Yro Takoe B3aMMHBIH 3a4eT 0013aTEILCTB?

6.4. loroBopbI M UX KJIACCUPUKALMSA

IlousiTne U comepxxanue 10roBopoB. [lox qoroBopom (contractus) moHu-
MaeTcs HamOoJiee BaXKHbIM MCTOYHMK 00S3aTeNbCTBA M HauOOJee pacmpocTpa-
HeHHbIN. CJI0BO «JI0TOBOP» MPOMCXOJIUT OT IJiarojia contra-here wium con-traho,
YTO O3HA4aeT OYKBaJIbHO «CTsAruBaThy. CyIlIEeCTBYIOT MU CHHOHHMMBI: obligare,
adstringere. /IoroBop ectb 0053aTe€IbCTBO, BO3HUKAIOIIEE B CHILY COIJIAIICHMS
CTOPOH M TOJIB3YIOLIEECs] UCKOBOM 3amuTOW. OT KOHTpAKTa CIEAYET OTINYATh
TaK Ha3blBa€MbIM MakT (pactum) — corjamieHue, JUIIEHHOE MCKOBOM 3alllUTHI.
WNuorga o0a 3Ty MOHATHS OO0BEAUHSUIUCH OoJiee OOLIMM TEPMHUHOM «corJjalle-
HUe». BHayane cuiia puMCKOro JI0oroBopa OCHOBBIBAJIACh HA €0 TOP>KECTBEHHOM
obpsimHoctu. [lo3nnee Llunepon ckazan o cuiie noroBopa: «OcHOBa MpaBa — 3TO
BEPHOCTH, T. €. TBEPJIOE U MPABJAUBOE COOJIIOICHHUE CIIOBA U JIOTOBOPAY.

JloroBopsl OBIBalOT OJHOCTOPOHHUMH, JBYCTOPOHHUMH W MHOTI'OCTOPOH-
HUMH. K OJHOCTOPOHHUM OTHOCHUTCSI JIOTOBOp 3aiiMa. 37ech 00sI3aHHOM CTOPO-
HOW SIBJIAETCS 3a€MILMK, a IpaBa HAXOAATCS HAa CTOpoHe 3ammopareis. llpu
JIBYCTOPOHHHUX JOTOBOpax, KaXKJaasi U3 CTOPOH UMEET U MPaBoO TpeOOBaTh U 005-
3aHa UCIOJHUTB, T. €. KAKJAsl U3 HUX SIBJIAETCS OJHOBPEMEHHO U KPEIUTOPOM, U
NoJKHUKOM. [IpuMep — 10roBop Kymiu-npojaxku. Takue JOroBOpbl UMEHYIOT
CUHAJNIarMaTHYeCKUMHU (OT Tp. — 0OMeH, MeHoBoe cormarieHue). [lomumo kym-
JU-TIPOJAXKH CIOJIa MOKHO OTHECTH U HaeM Bellld. BcTpedaroTest U TpeXCTOPOH-
HUE JOTOBOPHI, HAIPUMEP, JOTOBOP MOPCKOM MEPEBO3KHU, B KOTOPOM y4aCTBYIOT
TPU CTOPOHBI: TPY300TIPABUTENb, TIEPEBO3UMK U Ipy3onoiaydareiab. K MHOro-
CTOPOHHUM JI0TOBOPaM OTHOCHUTCSI TOBAPHUILIECTBO.

JIsist Toro 4ToOBI IOTOBOP CUMTAJCS JACUCTBUTENbHBIM, OH JIOJDKEH OTBE-
qyaTh pALy ycioBui. Bo-mepBbIX, TOMKHO ObITh HAJIMYME COTJIAIICHUS J10TOBa-
PUBAIOIIMXCSA CTOPOH O COJAEPAHUU JIOroBopa. Takoe COralieHue HE MOXKET
MIPOTUBOPEYUTH TaK Ha3bIBa€MbIM JOOpHIM HpaBaM (boni mores). 11 Bo-BTOPBIX,
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coJiep>kaHue J0roBopa JOKHO OBITh (pU3nuecku BO3MOXKHBIM. PumMckue ropu-
CThI IPUBOJIAIIN TaKK€ PUMEPHI HEBO3MOKHOCTHU MCIIOJIHEHUS: HEKTO 00s13aJics
TPOHYTh HEOO MaBIIEM, HEKTO 00s3aJICs IPoAaTh THMIOIIEHTaBpa ((haHTacTUYe-
CKOE€ CYIIIECTBO C JIMIIOM YEJIOBEKA U TYJIOBUILEM JIOIIA]IN).

B puMmckoM mpaBe CyIiecTBOBajIO MOHSATHE TOTOBOPOB CTPOTOTO MpaBa —
negotia strictiiuris. B apeBHEepecnyOIMKaHCKOM IIpaBe ObUIM MPOHUKHYTHI (HOp-
MaJM3MOM HE TOJBKO MPOIeAypa 3aKII0UYSHHsSI T0TOBOPa, HO TaKKe TOJIKOBaHHUE
€ro COJIepXaHus U €ro MpUMEHEHHs. MHOTUE y4eHbIEe MUIIYT O KYJIbT€ OYKBBI
3aKoHa win goroBopa. C TEUEHHEM BPEMEHH C JPEBHUM KYJIBTOM cCiioBa «quod
dictum est» («uTo ckazaHo») ObUI0 MOKOHYEHO. CTanu BHUKATh B CMBICI 3aKOHA,
HCXOJIUTh M3 TOTO, «4TO OBLIO cAemano» — «quod actum est». C 3Toro BpeMeHu
CTaJIM CYUTATh CAaMbIM Ba)KHBIM HCTHHHBbIC HAMEPEHHS JIWCTBOBABIIMX JIMII.
Hauwnator oTxoauTh OT (pOPMANTBHOTO TOJKOBAHUS COJEPKAHHS TOTOBOpA IO
ero OykBaJIbHOMY cojepaHuto. CTajau TOBOPUTH, YTO JIOTOBOP MCTOJIKOBBIBA-
eTCsl «1o A00poi coBecTm». [103TOMY TOTOBOPHI, TOITYCKABIIIAE TAKOE TOJKOBA-
HUE, CTaJId MMEHOBaTh negotia bonae fidei, a BhITeKaBIIME U3 HUX HCKH —
actiones bonae fidei. K nmociennum ctanu oTHOCUTH Oojiee HOBBIE KaTE€ropuu
JIOTOBOPOB, KpoMe 3aiiMa (mutuum), peajibHble 1 KOHCEHCYaJIbHBIE JIOTOBOPHI.

Buabl 1oroBopos. /[oroBopsl B pUMCKOM IIpaBe JACIHINCH Ha KOHTPAKTHI
U makThl. KOHTpakThl — HOrOBOPHI, MPU3HAHHBIC IUBWJIBHBIM MIPABOM U CHAO-
YKEHHbIC MCKOBOW 3amuToi. KOHTpaKThl JEIUINCh Ha YEThIpe TPYIIbl (BUIA):
BepOaJIbHbBIE, pealibHbIC, TUTTEPATIbHBIE U KOHCEHCYyalbHbIe. BepOanbHbie KOH-
TPaKThl — JIOTOBOPBI, IPHOOPETAOIIHE FOPUINICCKYIO CHITY C MPOU3HECCHUEM
OTIPEIETICHHBIX CJIOB. DTH JIOTOBOPHI MPUIILIA HA CMEHY (hOPMaJIbHBIM JOTOBO-
paMm (HampuMep, MaHIUIIAIIMN) C Pa3BUTHEM B PUMe TOBapHO-IEHEKHBIX OTHO-
meHuit. OT npexHuX GOPMaATBHBIX JOTOBOPOB 3Ta (JopMa COXpaHMIIA JIUIIb PU-
TyaJIbHbI€ BBIpaKEeHUsI. PeanbHble KOHTPAKTHI MOSIBUJIMCH C aKTUBH3AIMEH Jesi-
TEIHHOCTH XO3SIMCTBEHHBIX MPEINPHUATHI, KOT/Ia CIOBECHBIC JOTOBOPHI HCUYEP-
nanu cebsi. [ cBoed JEHCTBUTETHLHOCTH pealibHble KOHTPAKTHI TpeOOBaH
MIPOCTOM TIepeIayy BEIU U UCKITIOYAIH PUTYaJTbHBIC BRIPAKCHHUS.

JIuTepanbHble KOHTPAKTHI BO3HHUKJIW BCJEH 3a peajJbHBIMH JIOTOBOpaMHU.
OO6s13pIBatoOIasi cujla 3TUX JOTOBOPOB COCTOsIa B COCTaBJICHHM MHCHMEHHOTO
JIOKyMEHTa 0 JOCTUTHYTOMY COTJIAIICHUIO MEXIy cTopoHamu. KoHceHCcyaib-
HbIC KOHTPAKTHl — IOCJICIHUA BHJ KOHTpakToB. OHU OBLIM OCHOBAaHBI Ha JIO-
CTHIKCHUH BOJICH3BSIBICHUS CTOPOH. UMCIIO KOHTPAKTOB, BXOMSIINX B KAXIYIO
U3 TIEPEUYUCIICHHBIX TPy, OBLIO IMOCTOSHHBIM M HE MOTJIO OBITh PacIIUPEHO.
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BBuay 3TOro HOBbIE KOHTPAKTHI, MOSBUBLIMECS MOCIE TOTO, KaK CIIOKHIACH CH-
CTeMa U3 BBIIICHA3BAaHHBIX BUJIOB, 00pa30BajId IPYyMIy TaK HAa3bIBAEMbIX O€3bI-
MEHHBIX KOHTPAKTOB (contractus innominati).

Kpome dopmanbHbIX caenok oOlIeCTBEHHbIE OTHOLIEHUSI B PuMe perymnu-
POBAIIUCH C MOMOIIBI0 He(hOPMATBHBIX COTJIANIEHUI — TaK Ha3bIBa€MbIX MaKTOB.
[TakTsl (pacta) — HeopMaIbHBIE COTTAIICHUS, IO O0IIEMY MPABUITY HE MOJIB30-
BaBIIHECS MCKOBOW 3amiuTol. CO BPEMEHEM HEKOTOPBIE U3 IMAKTOB IMOIYYHIH
MCKOBYIO 3aILINTY.

JIOTOBOPHI SABISJIMCH IBYCTOPOHHUMH CHEJIKaMH. Bmecte ¢ Tem B 3aBucH-
MOCTH OT TOT'0, Ha KOO OHHM HaKJIaJbIBAJIA O0S3aHHOCTU: HA OJHY WUJIU JIBE CTO-
POHBI, OHM JEIWINCh HA OAHOCTOPOHHHKE U ABycTOpoHHUE. Hanmpumep, norosop
3aliMa SBJSUICS OJTHOCTOPOHHUM, T. K. 00SI3aHHOCTU 1O HEMY HEC JIMILb 3aEM-
UK. B oTiiMunMe oT HEro IOroBOp HailmMa JABYXCTOPOHHUM, MO0 OOSI3aHHOCTH
BO3JIaraloTCs HE TOJIBKO HAa HAaHMMATEJd, HO W Ha Haimopnarens. Hanumareins
JOJKEH CBOEBPEMEHHO BHOCHTH HAEMHYIO IUIATY W IO OKOHYAHWH JOrOBOpPA
BEpHYTh Belllb, a HaiiMogaTeb 00s3aH NPEAOCTaBUTh BEIllb HAHUMATEIIO.

JIByXCTOPOHHHE JOTOBOPBI, B CBOIO OYEPEb, OTINYAIUCH IPYT OT Ipyra.
OTO0 OTIMYME KacaJoCh PaBHOLIEHHOCTH O0s13aHHOCTEN Uis CTOpOoH. B onHux
JOTOBOpaxX YYAaCTHHKHM HECIIM PaBHOLIEHHbIE 00s3aHHOCTH. Tak, MO 1OroBOpYy
KYIUIM-IPOAaK O0S3aHHOCTH IIPOJaBla MepeiaTh Bellb COOTBETCTBOBANIA 005-
3aHHOCTb TOKyHaTessl YIJIaTUTh MOKYIHYIO LIEHy. DTH 00s3aHHOCTH PaBHO-
3Ha4yHbl. TakWe JOroBOpBI, TJI€ HMMEIU MECTO pPAaBHO3HAYHBIE, BCTPEUYHBIE
0053aHHOCTH, HAa3bIBAJIUCh CHUHAJUIArMAaTUYECKUMH. B npyrux mporosopax oc-
HOBHOI 00513aHHOCTH OJJHOM M3 CTOPOH COOTBETCTBOBAJAa BTOPOCTENEHHAs 005-
3aHHOCTb JPYTOM CTOPOHBI (BTOPOCTENEHHAs B TOM CMBICJIE, YTO OHa MOTIJja
BO3HUKHYTh HE Bceraa). Hampumep, B JOroBope cCy/ibl CCyI0MOIyqaTeslb HECET
00513aHHOCTh BEPHYTh B3ATYIO B ccyny Bellb. Ccynoaarenb HECET 00S3aHHOCTb
JMIIb TOTJA, KOT/1a IepeaHHas BEIb 10 €ro BUHE IPUYMHSET BpPEl UMYLIECTBY
ccynononyuarens. Hampumep, ccyqononydarento nepeaHo OOJIbHOE >KUBOT-
HOE, KOTOPOE 3apa’kaeT XUBOTHBIX ccynponosydaressd. [lociaenHnii BeIHYXIEeH
HECTH 3aTpaThl, CBA3aHHbIE C JIEUEHUEM OOJIBHBIX KUBOTHBIX. BBUAY 3TOTO CCy-
J0J1aTeb BBIHYKIEH BO3MECTUTh BCE 3aTPAThl, CBA3AHHBIE C JICUEHUEM KUBOT-
HBIX.

B puMckoM npaBe paznuyany Takke JTOroBOPbI CTPOrOTO IpaBa U JI0rOBO-
pbl, OCHOBaHHbIE Ha JI00poi coBecTU. [JoroBophl CTpOro npasa — Te, B KOTOPBIX
OTJIaBAJICA TPUOPUTET BHEIIHEMY BBIPAKEHUIO JIOTOBOPA, T. €. OYyKBAIBLHOMY
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TCKCTY. OTCIO,Z[a, CTOpOHa HE MOIJIa BJIOXXKHUTb B AOrOBOpP COACPKAHUE, OTIMYA-
IOImICCCAa OT 6y1(BaJ'IBHOFO TCKCTa 3aKOHaA.

BOHpOCbI AJIA CAMOKOHTPOJIsA

1. B ueM cocTosIo OTIMYKE KOHTPAKTOB U MMAKTOB B PUMCKOM IpaBe?

2. Uro Takoe «0e3bIMEHHbIE KOHTPAKTHI» U KAKOBBI UX BUJIbI?

3. Kakoil kputepuii JISKUT B OCHOBE JIeJ€HUSI 00A3aTEILCTB HA allbTepHA-
TUBHbIE U (aKyJIbTaTUBHBIE, I0JIEBBIE, COJIUJIAPHBIE U KOpPEATIbHbIE?

4. Kaxkue BUIBI JOTOBOPOB CyllecTBOBAIN B [[peBHEM Prime?

5. Tlpu Kakux yclOBUSX JOTOBOP ObLIT ACHCTBUTEIBHBIM?

6. bbula 1M BO3MOXHA IO PUMCKOMY MpaBy 3aMEHa JIMI B JOTOBOPE
(B oOs13aTenbCTBE)?

6.5. YcioBus norosopa

JIJ1si BOBHUKHOBEHUST 00513aTEILCTBA MPHU 3aKIIOYEHUN JOTOBOpA TpeOoBa-
JIOCh HaJIMYMe HECKOJIBKHX YCIOBHM, 0€3 KOTOPBIX JOTOBOP HE MOT CYIIECTBO-
BaTh. DTH YCJIOBHS Ha3bIBAUCH CYIMICCTBEHHBIMH WJIH HE0OX0uMbIMU. K Takum
YCJIIOBUSIM OTHOCHJIUCH:

1) cormacue cTOpOH U BBIPAKEHUE BOJIH;

2) Haju4Ke IpeaMeTa J0roBopa;

3) ocHOBaHwue (11€]1b) 10TOBOPA;

4) ctocOOHOCTh CYOBEKTOB 3aKIIOUUTH JIOTOBOP.

JloroBop A0MKEH OBUT OCHOBBIBATHCS HA COTJIACOBAHHOM BOJICU3BSIBJICHUHN
cTtopoH. B npeBHeM mpaBe (ius civile) cuuTanoch, 4To corjlacue JMiia Ha CIICIIKY,
€CITM TaKO€ COTJIACHE BBIPAXKEHO O(UIIMATBLHBIM METOIOM, SIBIISICTCS MOATBEP-
KJICHUEM JICMCTBUTEIBLHON BOJIM JIMIlA 3aKIOYUTh corjamieHue. s rpaxaan-
CKOTO MpaBa He OBLIO BAXKHO, YTO MOPA3yMEBACT JIMIIO, COTIIAIIASACH Ha CICINKY,
U JICUCTBUTEIILHO JIM COTVIACHO Ha Hee. Eciu BojensbsaBieHne ObLIO OCYIIECTB-
JICHO, 3TOr0 OBLIO AOCTATOYHO JUIS TOTO, YTOOBI CYUTATh, YTO 3AKIFOUYCHUE CO-
TIAIICHUS] €CTh HACTOSIIEE JKEJIAHUE CTOPOHBI.

[IpoTuBOpeune MeXIy cIOBaMU U HAMEPEHUEM CTOPOH BO3HHKJIO B TEPHU-
0J1 Pa3BUTHS IIPETOPCKOTO TIpaBa U JOTOBOPOB «I00POi BOJW». [[71s1 TOTO 4TOOBI
JOTOBOP OBLI MPAaBOMOYECH, OBLIIO HEOOXOAMMO, YTOOBI CTOPOHBI 3HAJIH, JJIS Ye-
ro ¥ 0 4eM OH 3akirodaceTcs. OHaKO TEOopHs BOJM XOTsA W MPHU3HABAIACH, HO
OblJIa BTOPOCTEIICHHOM BILIOTH JO MOCTKJIACCHYECKOro Iepuojaa. 3amHTEpeco-
BAaHHOCTH B BBISICHCHUH BOIIPOCA, YTO )K€ HA CAMOM JIeJIe UMeJla B BHIy CTOPOHa,
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3aKiIr0Yasi JOTOBOP, BO3HUKANA, TOJBKO KOTJIAa BOJECU3HSIBICHHUE OBIJIO HESCHBIM.
3HaUYUMOCTb BOJIM OKOHYATENbHO yTBepauiachk B anoxy KOctunuana. B atot me-
pUOJI CTAJI0 MPUHUMATHCS BO BHUMAHUE HE CTOJIBKO TO, YTO OBLIO 3asSBIICHO
CTOpOHAMHU, CKOJIBKO TO, 4YTO UMU 0JIPa3yMEBAJIOCH.

Oo6man (dolus). O6maH Tpy 3aKTFOYCHUH KOHTPAKTa COCTOSUT B TOM, YTO
OJIHa CTOpPOHA HAMEPEHHO CKJIOHSUIa BTOPYIO K 3aKJIIOYEHHUIO JOTOBOpPA, KOTO-
phIii ObLT 17151 Hee YOBITOUHBIM. [Ipu 0OMaHe peus 1uTa He 0 PaCXOXKIACHUH MEK-
1y BBIpQKEHUEM BOJIM U JIEUCTBUTENILHOM BOJieH jula. B npuBeneHHOM ompe-
JIeNIeHNH OOMaHa clielyeT OOpaTuTh BHUMAHUE Ha CIIOBO «HAMEPEHHBINY. JInIIo,
IPOBOLIMPOBABIIIEE KOHTPAreHTa 3aKJII0UUTh HEBBITOJIHBIA KOHTPAKT, HE OIINOa-
JIOCh B BBIPAKEHUU CBOEW BOJIM, MOCKOJIbKY UMEHHO OOMaH M ObLI BOJIEH 3TOM
ctopoHsl. Tepmun «dolus» ob6o3Hayan kak 0OMaH, HEIOOPOCOBECTHOCTD, TaK U
yMbIcell. 31101 ymbicen Ha3biBajics dolus malus.

B nepuon ctpororo npasa (stricti iuris) nmpaBuiibHasi puTyajibHas opma Bo-
JIEU3BSABIICHUS TTPU3HABAJIACh 0ojiee BaAKHOW, YeM JICUCTBUTEIbLHBIC HAMEPEHUS
CTOpOH. B cBs131 ¢ 7TUM HE ObLIIO BaXKHO, YTO OJIHA U3 CTOPOH 0OMaHBIBAET IPYTYIO.
J10TOBOPBI, 3aKJIFOYEHHBIE MTO/1 BIUSTHUEM 0OMaHa, BCE e MPU3HABaJIUCh YCTaHAB-
JTUBAOIKUMH 00s13aTesibeTBO. [IpoTuBOpeune dolus goroBopaMm «ao0poil BOJIM»
BBI3BAJIO BBEJICHUE MPETOPAMU HANKTOB, 3AIIUIIAIOIINX OOMAHYThIE CTOPOHBI.

Hck, npenbsBisieMblii K CTOPOHE, CKJIOHUBIIEH K 3aKJIIOUEHHIO JI0TOBOpa
myTeM oOMaHa, ObLI BBEJIEH MPETOPCKUM DAMKTOM BO BpeMeHa mpaBieHus [{u-
[epoHa. DTOT MCK MPUMEHSUJICS JIMIIaMH, TIOJIBEPTIIMMHCS OOMaHy (HUCTEIl) CO
CTOPOHBI KOHTpPAreHTa 1o ceiKe (OTBETYHK), B CICAYIOMIMNX CIydasX:

— €CJIM HE MOTJIO OBITh TPUMEHEHO UHOE CPEJICTBO 3aIUTHI;

— HWCK MPUMEHSJICS B TEUYEHHE OJIHOTO TOJla CO JIHS 3aKJIIOYEHUS CIIEIKU
101 BO3JIeliCTBHEM OOMaHa;

— JIO TIPENOCTaBIIEHUsI UCKa TpeboBallach OIIEHKAa 0OCTOATEIHCTB KAKIOTO
KOHKPETHOTO JIea.

[To pesynbTaTam pacCMOTpEHHUSA Jiefla U B Cllydae ONPEJEICHHs] BUHBI OT-
BETUMKA OH TMPUCYXKJAJCA K BOCCTAHOBJICHHUIO MEPBOHAYAIBHOTO TMOJIOKEHUS
(apOuTpakHbIii UCK). B TpOTHBHOM ciydae OTBETYHK MPHU3BIBAJICS K BO3MEIIle-
HUIO yliepba oOMaHyTOro juiia u oObABIsUICS oOecueneHHbIM (infamnia). Wn-
TEPECHO 3aMETUTh, YTO €CIIM OOMAHYTHIM OKa3bIBAIOCH JIUII0, IPUHAJIC)KABITICE
K HU3IIEMY KJIACCy PUMCKOTO OOIIECTBa, a OOMAHIIMKOM SIBJISUIOCH BBHICOKOIIO-
CTaBJICHHOE JIMIIO, TO OJaropoHOE JHUI0 HE OCYXKJAJ0Ch MO OOIIMM TPUHITHU-
naM. [IpoTuB Takoro nuia NpeabsBIsICS 0COObIA MCK, XOTS U OCHOBAHHBINA Ha
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00CTOSITEIBCTBAX JI€7Ia, HO 3allMIIABIIANA TMPUBUIIECTHPOBAHHOE TIOJOXKCHHE
3HATH XOTA OBl YK€ TeM, YTO COOTBETCTBYIOIINE BbIpakeHUs (0OMaH, HET0OPO-
COBECTHOCTH H JIp.) CIICIUATHLHO CMATUYATIUCH B TIPOIIECCE CYACOHOMN TAKOBI.

3a0ayxkaenne, ommoOKa. 3a0myxxaeHue (error) — 3T0 OMMOOYHOE Mpe-
CTaBJICHUE O KaKOM-IHOO (hakTe MPHU 3aKIIOUYCHHH KOHTPAKTa HE3aBUCHMO OT
BOJIM KOHTpareHTa. 3a0mykjaeHue (ommubka) oTiMYaeTcs OT oOMaHa TeM, YTO
BTOpasi CTOPOHA HE BO3JEUCTBYET Ha 3a0JTyKIAIOIIYIOCS C IENbI0 CKIOHUTH K
HEBBITOJHOM cienke. O0s3aTeIbCTBO, BO3HUKIIIEE U3 KOHTPAKTa, COBEPIICHHOTO
C 3a0Ty’KJICHUEM, CUNTAJIOCh HEACHCTBUTEIHHBIM. 3a0TyKICHIUE HE MOTJIO TPO-
UCXOJUTh U3 KpailHeW HEOpPEKHOCTH OJHOW M3 CTOPOH, CBSI3AHHOW C TEM, YTO
OHa TI0 CBOCH BHMHE HE BHHKJIA B CIEIKY, HSCMOTpPSI Ha TO 4TO BC€ (PpaKThl ObLIH
el cooOtieHbl. 3a01yXIeHre MOTJIO MMPOUCXOAUTH TOJIBKO U3 He3HAHUs (PaKTOB
(error facti), CyIleCTBEHHBIX JJIsI 3aKJIFOYEHUS KOHTPAKTA.

Tak e, Kak 1 3a0JIyKJI€HHE BCJIEJICTBUE KpailHEeW HeOpeKHOCTU, HE TIPU-
3HaBaJlach OIIMOKA BCJIEACTBUE HE3HAHUS MPABOBOTO MPEANUCAHUS (error iuris).
Cuuranoch, 4TO PUMCKHUE TPAKJaHE HE MOTIIU OMIMOATHCSI OTHOCUTEIBHO TPE/I-
MMACAaHUN TIpaBa, alproOPH T0JIarajioCh, YTO BCE TPAXKTAHE FOPHIMUECKH TTOIKO-
BaHbl: «luris quidem ignorantiam cuique nocere» — «IH000My BPEIUT HE3HAHHE
npaBa». CocnaTbCsi Ha €rror 1uriS MOTJIM TOJIBKO >KEHIIMHBI, BOUHBI, HECOBEP-
IICHHOJIETHUE JIUIIAa U HEKOTOpPbhIE HETPaMOTHBIC JIMIIA, HO TOJBKO B BHUJE HC-
KITFOUCHMSI.

[Tpu 3aKiIr04eHUH CIIETKA MOTJIA BOSHUKHYTH CIICYIOITUE 320 Ty K ICHUS:

— omuOKa B CYIIHOCTH U XapakTepe caeyiku (error in negotio). Eciu oxna
CTOpOHA JyMalia, YTo MPOJaeT Bellb, a Apyras Mo jarajia, 4To ee AapArT, TO BO3-
HUKaJo 3a0Jy)XKJIeHUE B XapakTepe cAeNKUu. Bois cTopoH mo moBoay XapakTepa
CHCIIKM JIOJDKHA OBITh OJMHAKOBOHM, CIICIOBATEIIPHO, B TaKOM CIIy4ac BOJIS
3aKJIIOYUTH JOTOBOpP ObUTa MHUMOW, M CHIEeNKa MpU3HaBajach HEJACHCTBUTEIb-
HOIA;

— omurOKa B IPeIMETe CIEIKH (Error in re, error in corpore) BeJIET K ee He-
nencTBuTenbHOCTH: «Korma ecTh pa3HOrIacue B OTHOIICHHH CaMOTO MpeaMeTa,
TO TPOJAKa, OUYEBHUIHO, HENEUCTBUTENbHA». Kak U mpu ommOKe B CYITHOCTH
clenku, mpobiemMa 3aKIIoYaeTcss B HeOOXOIMMOCTH COTJIACOBAHHOW BOJIM CTO-
POH 3aKJIFOYHTH CHACIIKY, U €CJIM HET COTJIAIICHHS O TAKOM CYIIECTBEHHOM YCIIO-
BHUU, Kak OOBEKT, TO CHACJIKAa HE MOXET CO3/1aBaTh 00s3aTeIbCTBO. Ecnmm xe,
HarpuMmep, omuOINCh B HA3BAaHUU MPEIMETA, HO HE B CAMOM TIPEIMETe, CIeKa
pU3HABAJIACh JEHCTBUTEILHON: «OMMOOYHOE OMMUCAHKE MTPEAMETA HE BPEIUT.



128

— omwubKa o0 CylHOCTU npeameTa (error substantial) — 3To 3a0myxaeHue o
MaTepuaiie, u3 KOToporo cieiaH npenMer. Hampumep, cropoHa cuuTana, 4To
KYIUICHO 30JI0TO€ YKpallleHHE, a 0Ka3aJloCh, YTO OHO TOJBKO Mo3o0siodeHo. [lo
MOBOJIy TaKUX OIIMOOK CYIIECTBOBAIM pasziinyHbie MHEHHs. HekoTopeie pum-
CKH€ IOPUCTHI MOJIaraiy, YTo MOKyIaeTcs Belllb, a He MaTtepuain ee. [[pyrue Bo3-
paxkayiu, 4To MaTepuall UMeeT O0MbIIOe 3HAaUCHHUE MPU MOKYIIKE, T0OITOMY MaTe-
pHal mpeaMeTa SBISETCS CYyIIECTBEHHBIM YCIOBUEM JOTOBOPA U OMIMOKA IO TO-
BOJY CYIIHOCTH IpeIMEeTa JOJKHA IPUBOJAUTHh K HEIEUCTBUTEIIBHOCTU CHCIIKHU.
N3BecTHBI TPSMO MTPOTHBOIIOIOKHBIE BBICKA3BIBAHUS TAKMX PUMCKUX FOPHCTOB,
kak Mapuemn u YibnuvaH, NMEpBbIi U3 KOTOPBIX MOJYEPKUBAT HE3HAYUTENb-
HOCTh MaTepuaina, a BTOpOil, HapOTUB, TOBOPMII O 3HaueHuu ero. [locTenenHo
MHEHHE O 3HAYMMOCTH MaTepualia Bo3001aaano u error substantia ctamu npu-
3HaBaThCS MIPABOM,;

— omubKa B JINYHOCTH KOHTpareHTa (error in persona) Omubka B TUYHO-
CTH CTOPOHBI, C KOTOPOH 3aKJII0YaNach CIENKa, Yalle BCEro MPOUCXOIuIa B aK-
Tax HACJEJACTBEHHOTO W OpavyHOIo MpaBa, a TAKXKE CAENIKaX, B KOTOPbIX BO3ZHUK-
HOBEHHE 00s13aTEIbCTBA CBA3BIBAIOCH C KOHKPETHBIM JIMIIOM (HAIpUMEp, AOTO-
BOpP TOBApHIIIECTBA).

Cumyasimus. Cumysanud (simulatio) — 3To corjmacHoe yTBEp:KAEHUE CTO-
POH O 3aKJIFOUEHUHU CJICTKU, B TO BpEeMsl KaK B JICUCTBUTEILHOCTH CTOPOHBI HE
3aMHTEPECOBAHbI B MCIOJHEHUH CIEIKH, & XOTAT JOCTUTHYTh KaKOW-THOO Ipy-
roii MPaBOBOM WJIM HETIPAaBOBOH 11esii. CUMYJISIINS MOTJIa OBITh:

— a0coIoTHAsA, PU KOTOPOI CTOPOHBI HE XOTENN 3aKI04YaTh JOTOBOP, HO
UM OBLIO HEOOXOIMMO, UTOOBI Y TPETHETO JIMIIa BOSHUKJIIO BIIEYATIICHUE, YTO J1O-
rOBOp 3aKitoueH. Eciu TpeTbs cTopoHa moHeca yOBITKH BCJIEICTBUE TAKOW CH-
MYJISIWW, TO OHA CYUTANIACh NMPABOHAPYIIAIOUIEH W MPU3HABANIACH EIUKTOM. B
CBSI3U C ATUM MpHU aOCOTIOTHON CHUMYJISIIIUKA Yy CTOPOH MOTJIA BOSHUKHYTH COJU-
JapHasi OTBETCTBEHHOCTh 110 BO3MEIICHHUIO yIiepOa TPETheil CTOpOHE;

— OTHOCHUTEJbHAs, TPU KOTOPOM CTOPOHBI 3aKJIIOYANIA OJAUH JOTOBOP, XOTA
JKeJlaja 3aKI0YUTh COBCeM Apyroi. [IpaBoBbie OTHOIIECHUS MEXIY CTOPOHAMHU
BCE K€ BO3HUKAJIH, €CJIH IOTOBOP ObLT (JOPMaBHO 3aKIIIOUCH MTPaBUIILHO.

OcoObIM BUJOM CHMYIISALIAU OBLTO 3HAHUE, KOTOPOE CTOPOHBI HE MOTIIH
WJIM HE XOTEJIM MPUMEHSITh TIPH 3aKITFOYCHUH cAeNKH (reservatio mentalis). Cto-
POHBI CO3HATENIBHO 3aKJIF0YAIN JOTOBOP MO COTIACOBAHHOMY BOJICU3BSBICHUIO,
XOTS KEJaHWs 3aKIIOYUTh €r0 Y HUX He ObLIO, HO OHU HE MOTJIM 3asBHUTH 00
ATOM, IOTOMY YTO 00s13aHbI OBUIM XPaHUTh NPO(ECCHOHATBLHYIO TalHY.
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Hacuane u yrpo3sl. Hacumnme (vis) — 3TO mpoTUBOINIPaBHOE JACHCTBUE OJI-
HOUM CTOPOHBI CIENKH M0 OTHOIIEHUIO KO BTOPON CTOPOHE C LEIbI0 MPUHYIUTH
€e K 3aKJII0YEHHIO I0TOBOpa. Takoil J0roBop HE ObUT BHITOJCH KOHTPAreHTy W
3aKJII0YAICS TOJIBKO M3-3a MPUMEHEHHs Hacuiud. [lepBoHavansHO 1MOJ] HACUIIU-
€M TMOHUMAJIOCh PUMEHEHHUe rpy0oil pu3nuecKor CHIIBI MO OTHOIICHHUIO K JIU-
1y. JIuiio, KOTOpoe XOTeNH 3aCTaBUTh 3AKIIOYUTH JOTOBOP, KOHTPAreHT MOT 3a-
nepeth B gome (in domo inclusit), cBsa3ate nensmu (ferro vinxit), mocaauTh B
TeMHHITY (in carcerem deduxit).

C TeueHueM BpeMEHH IO HACHJIMEM CTall TOHUMAThCs “mentis trepidatio,
metus instantis velfuturipericuli causa” — «aylIeBHBIH TpemeT M3-3a cTpaxa Iie-
pen HacTosmeH win OyayIiei ormacHOCThI0». Hacumme Morio ObITh:

— nyOaumuHbIM (Vis publica);

— YacTHbIM (Vis privata);

— abcomoTHeIM (Vvis absoluta), ecnu npuHykJ1aeMas CTOpOHa MOTJIa Ofa-
caThCsl 32 CBOIO JKM3HB B CIIydae, eciiu Obl 0TKa3ajlach OT CHIEJIKH.

Ecnu BBICHANOCH, UTO CHENKa 3aKJII0YeHa ¢ MPUMEHEHWEM HaCWIHfA, TO
OHa HE CYHTAJach MPaBOYCTAHABIMBAIOIIEH, a CTOpPOHA, MPUMEHUBINAS €ro,
nojBeprajgach HakazaHutoo. OJHAKO, KaKk HM CTPaHHO, HACHJIUE HE CUUTAIOCh
MPUBOAIINM K O€CYECTHIO TTO OTHOIICHUIO K PUMCKHM Marucrparam, Jaxe ec-
JU CTaHOBWJIOCh M3BECTHO, YTO HACWJIMEM M 3allyTMBAaHWEM OHU BBHIMOTAIH y
HACEJICHUS JCHBTH.

Metus — 3TO POTUBOIIPABHOE YCTPAIlIEHUE C LEIbI0 CKIOHUTH JIUIO K 3a-
KITFOYEHUIO CICTKU, Ha KOTOPYIO OHO HE XOUET Coramarhes. TepMHuH «metus» B
OyKBaJIbLHOM IEPEBOJIE O3HAYAET «CTpax, yCTpalleHue». Yrpo3a He Obuia pac-
XOXJACHUEM MEX]y BBHIPOKEHHUEM BOJICH3bSIBICHUS JIMIIAa U BHYTPEHHEH €ro BO-
JIeil, TOTOMY YTO JIUIO JEHCTBUTEILHO XOTEJIO 3aKIIOYUTh CIENKY, 1a0bl n30e-
KaThb JEUCTBUSA, KOTOPBIM €MY YrpoXaroT. YTpo3a NpH3HaBaJlach MPOTHUBO3a-
KOHHOW, €CJIN JIEUCTBUS, KOTOPBIMH 3Ta YTpO3a OCYIIECTBIIAIACH, NN ACHCTBHS,
KOTOPBIMHU YTPOXaJH, SIBISJIUCH MPOTUBONpaBHBIMU: «Propter trepidationem
mentis causa instantis velfuturi periculi» — «BBuagy 00ecnoKOEHHOCTH 1O MOBO-
Iy HACTOSAIIUX WJIU MPEACTOSIINX OMaCHOCTEMN».

Cnenka, cCOBEpIIICHHAs MO/ BO3ICHCTBUEM yrpo3bl, HE CTAHOBUJIACH HEICH-
CTBUTEJIbHON aBTOMAaTHYECKH, HO MPETOp MPEJOCTaBIs «BOCCTAHOBJICHHE B
NEepPBOHAYAIILHOM TMOJIOKEHUU» (restitutio in integrum), a Takxe UCK actio metus
causa. C MOMOIIBIO 3TOTO UCKa JIMLIO, 3aKJIFOYUBIIEE CACIKY MO/ YIpo30il, MOT-
70 TpeboBaTh BO3MEIICHHS ymiepOa B YETHIPEXKPATHOM pa3Mepe B TEUEHHUE OJ-
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HOTO T0/Ia C MOMEHTA 3aKJIFOUEHUs JOTOBOPA, €CJIM BOCCTAHOBJICHUS B IIEPBOHA-
YaJlbHOM TIOJIOXKEHUH HE MPOU301LUI0. B TeueHue mocieayromero rojia Bo3Me-
[ICHHE /aBaJIOCh TOJHKO B OJHOKPATHOM paszMepe. Bo3zMokHO ObLIO U BO3pa-
KEHUE CO CTOPOHBI OTBETYMKA UCTILY B CIIy4ae, €CJIM OTBETYUK OKA3bIBAJICS I0-
TEpIeBIIeH CTOPOHOI: exceptio metus.

IIpeamer gorosopa. [Ipeamer qoroBopa — 3TO0 TOT OOBEKT, IO TTOBOY KO-
TOPOTO OH 3aKJIIOueH. B CBsI3M C TeM, UTO JOTOBOPHI SIBISUTUCH OAHUM U3 BHJIIOB
0053aTeNbCTB, UX MPEIMETOM MOTJIUA OBITh JIIOObIE BEIIN, KOTOPhIE MOIJIM OBITH
MPEAMETOM 00513aTEIbCTBA!

— BEUIU POJOBBIE;

— HWHJMBUIYaTbHO-ONPEICICHHEIC;

— MaTepHUAaJIbHBIE;

— HEeMaTepHaJIbHBIC;

— a Takke 0coObIil OOBEKT 0053aTEIbCTBA — ACHBIU U NPOLICHTHI.

JleficTBHE, COCTABIISIONIEE IPEIMET JOTOBOPA, TOKHO OBITh ONPE/ICICHHBIM
(Hampumep, NpeJOCTaBUTh JAEHBIH B TaKOi-TO cyMMme). CoaepxaHue 00si3aHHO-
CTH JIOJDKHO OBITH OIpenenieHo B noroBope. OgHAaKo B JOTOBOPE MOTJIO UMETH
MECTO aJIbTEPHATUBHOE 00513aTENbCTBO, T. €. CBA3aHHOE C BEIOOPOM (HaIpUMep,
JOJHKHUK JOJHKEH MPEOCTAaBUTh WITH BEIlb, WIIH ONPEACIECHHYIO CYMMY JI€HET).
JleiicTBHE JOHKHO OBITh BO3MOXHBIM. PUMCKHE IOPUCTBI CUMTANIH, YTO HET J0-
roBOpa M HET 0053aTelnbCTBa, €CIU MpEeaIMET HEBO3MOKeH. HeBO3MOKHOCTH
Morjia ObITh (hU3MYECKON (Tpojaka HECYIECTBYIOMIEH BEIIH); IOPUIMIECKOM
(mpojaxka Belr, U3bITON U3 000pOTa); MOPAJILHOM, T. €. MPOTUBOPEUAILICH Tpe-
OOBaHMSAM MOPAJU WIH pelauruu (00s3aTeNbCTBO MPOAATH MOXUIIIEHHOE).

Morio umMeTh MecTo, KOTJla HEBO3MOXKHOCTh JACHCTBHS HAcTymaja Tocie
3aKJIIOUEHUs JI0TOBOpa (HampuMmep, BEllb YHHUTOXKajJach B pe3yibTaTe MOCIie-
JIOBABILIETO TOCTIE 3aKJIIOUEHUs I0TOBOpa noxapa). B qanHoMm ciyuyae neicTBu-
TEIBHOCTH 0053aTENBCTBA 3aBHUCENa OT TOTO, HEC JIN JOHKHUK OTBETCTBEHHOCTH
3a HACTYIUIEHHUE OOCTOSTENIbCTBA, KOTOPOE MPUBENIO K HEBO3MOXHOCTU HCIOJI-
HEHHUA. JTO ONPENEIOCh MO0 3aKOHOM, JIMOO 10roBOpoM. JlefcTBUE TOIKHO
ObITh 3aKOHHBIM. JlOrOBOp HE JOKEH MMETh CBOMM IPEAMETOM JAEeHCTBUS,
HapyIIAOIIe HOPMBI MpaBa. Tak, HeNeHCTBUTENBHO COTJIAIICHNE O POCTOBIIH-
YEeCKUX MPOLEHTAaX.

Hean gorosopa. OcHoBaHueM (1I€J1bI0) TOTOBOPA SBISAETCA CYObEKTUBHBIN
MOTHUB WJIN MaTepuaIbHbIM HHTEPEC, MOOYKIAIOIINN CTOPOHBI OpaTh Ha ce0s Te
WA WHBIE 00s13aHHOCTH. PUMIsiHe, MMest B By ATO YCJIOBHE, TOBOPWIIM O OJu-
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xaitmen nenu (cause). Llens qomkHa ObITh 3aKOHHOM, T. €. HE MPOTUBOPEUUTH
3akoHy. Eciii causa mpoTuBOIpaBHa, TO OHA HE MOpOXKJajia 1oroBopa. PaBHbiM
o0pa3oM, LNk He TOJHKHA OBITh aMOopajibHOW. PUMCKOe nmpaBo HCXOAMIIO U3 TO-
ro, 4YTO COTJIAllIeHUE, OCHOBAHHOE Ha TAaKOW 11eJid, HE JOJDKHO cobOoaarbes. B
PUMCKOM TIpaBe MMEJIH MECTO JOTOBOPHI, B KOTOPHIX HE MPOCMATPUBAJIACH Jie-
’Karras B OCHOBE Kay3a. JTo, OJHAKO, HE JIeJal0 TaKhe JOTOBOPbl HUYTOKHBIMHU.
Taxue 1OroBOpHI HA3bIBATHCH A0CTPaKTHBIMU. X pUMepoM CIIy>KUT CTHITYJISI-
s, 1IECCHsl.

Cnoco0HOCTh CYOBEKTOB 3aKJIYUTH 10roBOp. CITocCOOHOCTH CyOBEKTOB
BCTyNaTh B IOTOBOPHBIE OTHOIICHHUSI ONPEEIIach MPaBOCIOCOOHOCTRIO U Jiee-
CITIOCOOHOCTBIO CYOBEKTOB 00A3aTEILCTBEHHBIX OTHOIICHUH.

3akirouyenue gorosopa. Kak ObLIo ckazaHO Bbllle, JoroBop (contratus)
MIPOUCXOJMT OT JATUHCKOIO Tiarojia contrahere, OykBaJibHO 03HAYAIOLIETO CTS-
I'UBaTh, T. €. CBOAUTH B OJHY BOJIIO CTOPOH. DTO COBMEIIEHHE BOJIU CTOPOH
MPUBOJMUT K 3aKIIOUYEHHIO JIoroBopa. [Ipolecc Takoro coBMEIIEHHs] BOJIU CTO-
POH WJIH, APYTUMHU CIOBaMH, 3aKJIIOUYEHUE JI0TOBOpa MPEICTaBiIsLeT co00M 10-
BOJILHO CJIOKHBIM HAOOp OMpPEACIICHHBIX IOpUANYECKUX AchcTBUU. HaunHaercs
OH C OOBSBICHUS CTOPOHBI, KEJIAIOIIEH 3aKIIOUYUTh OINPENEICHHBINA JOrOBOP, O
CBOEM HaMEpPEHUHU BCTYNUTHh B 0053aTEIHCTBEHHO-ITPABOBBIE OTHOLICHHS C IPY-
UM JIMLOM JIJIsL JOCTHXKEHUS Kakoi-To 1enu. Takoe mpe/jiokeHrne Ha3bIBajJoCh
odepTa (propositio).

Odepra moria ObITh BeIpaXkeHa B 110001 opMe U JH0OBIM CIIOCOOOM, JTUIIIH
Obl OHa ObLIa JOBEACHA 0 ONPEAEICHHOIO WM HEONPEIEIEHHOrO Kpyra JHI U
PaBUJIBHO UMHU BOCIIpUHSATA. Kaplii JOTOBOp WU TPYIIa JOTOBOPOB UMENU
cBoro oepry. Cama no cebe odepra qoroBopa He nopoxaana. JJjisi BOZHUKHO-
BEHUS JOTrOBOpa TpeboBaIoCh, 4TOOBI O(hepTa ObLIa MPUHSATA 3aMHTEPECOBAHHON
CTOpPOHOI (akienTupoBana). [[puHsATHE TPEITT0KEHHS 3aKIIFOUUTD IOTOBOP Ha3bI-
BaJIOCh aKIENTOM. B KOHCEHCyallbHBIX OTOBOpAX akIENTHpOBaHUE OQEepTH U
ObLIO JOCTH)KEHHUEM COTJIallleHus, T. €. 3aKJIYeHUEM J0roBopa. B ocTambHBIX
BUJaX JOTOBOPOB KPOME aKIENTUPOBAHHMI 0ePTHI 7151 3aKITF0YSHHS TPEOOBAIOCH
BBITIOJIHEHUE OTPEEICHHBIX (popManbHOCTEH (coOmtoaenue GopMebl, repeaada
BEIIH U T. 11.). [0 MOMEHTY MX BBIMIOJIHEHHS ONPEIEISIIOCH BpeMs Iepexo/ia mpa-
Ba COOCTBEHHOCTH Ha BElIb OT OTUYXKIATeNsl K MPHOOpeTaTeNto, Mepexo] pucka
CIly4ailHOUM ru0enu Bellu, HaCTYIUICHHS! IPYTUX IOPUANYECKUX MTOCIEICTBHM.

JInig 3aKiIrodeHus JoroBopa TpeOOBaoCh JUYHOE MPUCYTCTBHE CTOPOH,
MIOCKOJIBKY 00513aT€JIbCTBO TPAKTOBAIOCH KAK CTPOTO JUYHOE OTHOLIEHUE MEX-
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Ny omnpeAeseHHbIMU JuuaMu. IOpuanyeckue NOCIeNCTBUSA, BBITEKAIOLIUE U3
00513aTeNbCTBA, PACIPOCTPAHSINCH TOJIBKO Ha JIUL, IPUHUMABILINX Y4aCTUE B €TO
ycraHoBiieHHH. [lo3ToMy nepBoHadaibHO HE JOMYCKaJOCh YCTAHOBIIEHHE 005-
3aTeIbCTBA Yepe3 IMpencTaBuTens. Takoe orpaHMUEHHOE MPECTABICHUE O Xa-
pakTepe 00s3aTeNbCTBAa COOTBETCTBOBAJIO HATYPAJIBHOMY XO3SIMCTBY, KOTAa Me-
HOBBIE OTHOILIEHUSI ObUIM B 3a4aTOYHOM cocTosiHuM. C pa3ButueM o0opoTa Io-
CTENEHHO MOSABJIAECTCS MPAKTUKA 3aKIF0YEHHS JOTOBOPOB Yepe3 MPEICTABUTES.

Bonpocel 111 caMOKOHTPOJISA

1. Kaxkue ycioBus 10roBopa MMEHOBAIUCH CYIIECTBEHHBIMU?

2. Uro Ha3wpBaJIOCH 3a0mykaeHHeM (OMMOKOW) MPHU 3aKITIOYCHUH KOH-
TpakTa?

3. Yro Takoe CUMYJIIALUSA MPH 3aKITIOUYCHUN CIICIIKU?

4. Yro Takoe nNpeaMeT J0rOBOpa U YTO UM MOTJIO SIBJIATHCS ?

5. Yro takoe odepra?

TEMA 7. OTAEJIBHBIE BUJbI OBA3ATEJIBCTB

7.1. BepOasibHbIE KOHTPAKTHI

7.2. JIuTepanbHble KOHTPAKTHI

7.3. PeasibHBIE KOHTPAKTHI

7.4. KoHCeHCyallbHbIE KOHTPAKThI

7.5. I1akThI

7.6. O6s13aTenbCTBA KaKk Obl U3 TOTOBOPOB

7.7. O0s13aTeNIbCcTBA U3 AEJIMKTOB U KaK OBl U3 JEJIMKTOB

7.1. Bep0anbHble KOHTPAKTbI

IlousiTue BepOaNbHBIX 10roBopoB. BepOansHbie moroBopsl (obligationes
verbis contractae) — 3T0 KOHTPaKThI, 3aKJIF0YaeMbI€ B CIIOBECHOM, YCTHOU (hopme
(verbis — cmoBamu). OHu u3BecTHHI yxe 1o 3akoHaMm XII Tabnui, T. K. y’Ke B TO
BpeMsi IpUMEHsIach Takas popMa BepOAIIbHOTO KOHTPaKTa, Kak sponsio (ApeB-
HUU BUJ CTUIYJISIIUN).

Bepbanbhas popma BO3HHKIA C Pa3BUTHEM PHMCKOTO TpaBa C IEIBIO
YOPOCTUTH MPOLIECC YCTAHOBJICHHS 3aKOHHOTO 00s3aTEIbCTBA MEXAY CTOPOHA-
MU B CBSI3H C T€M, UTO B OIpPECICHHBI MOMEHT CIOXHas (popmanuzanus mpo-

mecca 3aKIIIOYCHUA AOroBopa CTalla MCIIaTb HOPMAJIBHOMY Pa3BUTHUIO X031~
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CTBEHHBIX OTHOIIEeHUH. C BBEJEHUEM BepOAThHBIX JOTOBOPOB MEpPECTaIN MPH-
MEHSATBCS CHUMBOJIMYECKUE KECThI, MyOJIUYHBIC 3asBJICHHS, HO COXPAHMUIIACH
HEOOXOAMMOCTh B YCTHBIX PHUTYAJIbHBIX BBIpOKCHUSIX. J[OJDKHUKY HEOOXOIUMO
OBLJIO COTJIACUTHCS, UTO OH NMPUHUMAET Ha ceOs OIpe/iesieHHOe 003aTeNbCTBO.
CrnenyeT 3aMEeTHTb, UTO OTBET Ha BOMPOC OYKBAJIbHO JOJDKEH OBbLI COBMAIATh B
CBOEH penakiuu ¢ BorpocoM: «BepbanbHoe 0043aTENbCTBO BOBHUKAET MOCPEI-
CTBOM BOIIpOCa U OTBETA, HaIpuMep, oOelIaenib Ju AaTh? o0ena; namb Ju?
J1aM; pydaemibes JIn? pydaroch; ciesaetlb JIu? cleaaoy.

Haunbonee pacipocTpaHeHHBIME BEpOaTLHBIMH IOTOBOPAMU OBLIH:

— crunyisaius (stipulatio);

— KJISTBEHHOE olemanue mpenoctaButh npuaanoe (dotis dictio);

— o0emianue BOJIBHOOTIYIIEHHUKA BBIOJIHUTH OIMpPEIeSIEHHbIE 0053aTelNb-
CTBa B MOJIb3y HOMOBIaJIbIKK (1usiurandum liberti wiu promissio iurata liberti).

Crunyasuun. Ctunynanus (stipulatio) sBisiiack 00001IaIOIIMM Ha3BaHU-
eM Juisi BepOambHBIX KOHTPAKTOB, 3aKII0YaeMbIX B ()OpMe MPOU3HECEHHS TOP-
KECTBEHHBIX CJ0B. CTUMyMsUA urpaia OOJbIIyI0 POJib B PUMCKOM 00OpOTE,
T. K. BCE OTHOIIEHUSI MOXKHO 00yieus B (hopMy Bompoca u oTBeTa. CTHUIMYIISAINS
OblIa JABYX BHUJIOB — MPOCTOM M cnokHOW. [locienusis ucmonb3oBanach Jis
YCTaHOBJICHHS] OPYYUTENLCTBA (adpromissio), MpeICTaBUTEILCTBA CO CTOPOHBI
kpeauTopa (adstipulatio).

Crunynsinusi — 3T0 OAHOCTOPOHHUM KOHTPAKT: 0053aTE€IbCTBO BO3HUKAJIO
Ha CTOPOHE JIMIIA, JaBIIET0 OOCIaHue, a KPEAUTOPOM MOTJIO OBITH TOJIBKO JIUIIO,
nosyunBiiee odemanue. CTUMYISIUS HCIONIh30BAIACH JIJISI BCEX BHJIIOB OJHO-
CTOPOHHUX JIOTOBOPOB. B penkux ciydasx MCIoiIb30BajIach sl IBYCTOPOHHETO
cornameHus. B 3Tom ciydae mpuxoauiock MPOU3HOCUTH 1B pUTYyalbHbIE (ppa-
3bI (B CTHITYJISIMHA) BMECTO OMHOW. CTHUMyMAIUS MCTHOIB30BANACh AJIA TPO-
mieHus nosra. OHa MPUMEHSIACh B YCTHOM U MPOCTOi (opme, T0ITOMY €€ CTa-
JIM UCTIOJIB30BaTh B LENsIX HOBaruu. CTanu 3aKIr09aThCs CTUITYJIALAN TSI TOTO,
YTOOBI MPEKPATUTH YKE CYIIECTBYIOIIEE 00513aTeTLCTBO, MOCTABUB HA €r0 MECTO
HOBOE.

Bce putyanbHbie GopMysbl CTUNYIANMA OBUTM TOYHO OIpeaesieHbl. B
HpeBHeM Pume ctumymnsiuus 3akirodanach TOJBKO B (popMme sponsio M TOJIBKO
puUMCKUMH rpaknanamMu. OJHAKO CYIIECTBOBAIM (PU3NUECKHUE OTPAaHUYCHHUS J1a-
XKe T pUMCKHUX TpaXK[aH Ha 3aKJIFOYCHHE CTUITYJISAIMHM B CBS3U C TEM, YTO OHA
OblJIa YCTHBIM JIOTOBOPOM M HE ObllIa IOCTYIHA TJIYXOHEMbBIM, KOTOPbIE HE MOT-
JIY CJIBITIIATh ¥ OTBEUYATh Ha BOTIPOC U JIaBaTh OTBET.
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Ucropudueckn TpeOOBaHUS K PUTyaIbHBIM (pazaM u3MeHsHCh. Ecim B
HpeBHem Pume ¢dpasbl ObUIM TOYHO OMpEENeHbl U OTBET HA BONPOC JOJDKEH
OB COBIAJATh C BOMPOCOM («obOemraenb? obemai; Aamb? JaM; pyqdaembes?
pyuaroch; caenaenib? clienaioy), ToO BO BpeMeHa umieparopa JIba Takoe coria-
COBaHWE OBLUIO OTMEHEHO, U OCHOBOW [JISI CTUNYJSIHUH (BIPOYEM, KaK M JIA
JIPYTUX BepOaTbHBIX IOTOBOPOB) CTAJIO BHIPAKEHUE COTJIACHUS CTOPOH Ha CIETIKY.

Crumynsaus MoTJia 3aKJIF09aThCsl HE TOJBKO MEXITY KPEAUTOPOM U JOJIK-
HUKOM, HO U C TPETHbUMHU JIMLIAMH, TapaHTaMH OJHOU U3 CTOpPOH. B Takom ciy-
9Jae yCTaHABJIMBAJIOCH MOPYYUTEIBCTBO, T. €. 00S3aHHOCTh TPETHETO JINIIA 32 HC-
MOJIHEHUE JOJKHUKOM JaHHOro obOsi3arenbcTBa. llopyuntenbcTtBo ObLIO pac-
MPOCTPAHEHHOM PopMoii oOecriedeHns 00s3aTeNIbCTB.

Cy1iecTBOBaIO HECKOJBKO (opm nopyuumenbcmea — TOPYUYUTEITHCTBO
VIUTAaTHTh 3a JOJDKHUKA (JacTHAs MHTEPIIECCHS ), YIUIATUTh COBMECTHO C JOJIK-
HUKOM (KyMYJISITUBHas HMHTEpILIECCHs), YIUIATUTh B CIIy4ae HEUCIOJHEHUS
TOJDKHUKOM 00s13atenbeTBa (cyocuauapHas uarepueccus). Haubonee pacnpo-
CTpaHEHHOU ObliIa KyMYJISITUBHAS MHTEPIIECCHUS, TIPH KOTOPOI KPEAUTOP O CBO-
eMy BBIOOPY MOT TpeOOBaTh UCIIOTHEHHS KaK OT JIOJDKHHUKA, TaK M OT €T0 rapaH-
Ta. JTO OBLJIO HEBBITOJHO TapaHTaM, U BO BpeMeHa HOcTuHMaHa OTBETCTBEH-
HOCTh TTOpy4HTeNel Ob10 cMmsraeHa. UeTBepTas HoBewta FOcTnHMana ycTaHaB-
JUBAET, YTO MOPYUUTETH MOT BBHICTABUTH BO3PAKEHHUE MPOTUB UCKA, YTOOBI Kpe-
JTUTOP B TIEPBYIO OYepeb OOpaTHII B3bICKAHHWE HA TJIABHOTO JTOJDKHHKA. [lo3xke
CTUNYJISALINS CTaJjla JOMYCKATh MPUCOSANMHEHUE WM K KPEIUTOPY, WIIH K JTOTXK-
HUKY JPYTHX JIUI] B KAYECTBE CAMOCTOSTSIIBHBIX KPEAUTOPOB HIIH JOJIKHUKOB.

[IpeameToM CTUMYNSIUU MOTJIO OBITH JIF00O€ JO3BOJICHHOE UCIOJIHEHUE —
JCHe)KHAs cyMMa WM JIoOble BemM. BaxeH ObUT caM TMOPSIOK 3aKITFOUCHHS
CTUIYJISIIUUA, €CIIM HEOOXOIUMBIA MOPSAI0K COOMI0JANCsA, TO 00S3aTeIbCTBO
BO3HUKAJIO HE3aBUCHUMO OT TOT0, KAKOE MaTepuaIbHOE OCHOBAHUE MPUBEIIO CTO-
POHBI K 3aKIIFOUCHHIO JIOTOBOPA, KaKyH0 XO3SUCTBEHHYIO 1Ie7Thb OHU TIPECIIeI0Ba-
JIY ¥ IOCTUTHYTA JIH 11eJ1b, KOTOPYIO CTOPOHBI KMEJIH B BU]TY.

B 3aBHcHMOCTH OT peaMeTa T0roBOpa CTUIYJISIIHAS MOTJIa OBITh:

— B Cly4ae, eciiu JOJDKHUK Opai Ha ce0si 00s13aTeThCTBO BHITIIATUTH OTpe-
JCNCHHYI0O CYMMY JIeHer KpeauTopy. J[oJKHMK MOT ObITh 00s3aH BBHITUIATHTH
ATy CyMMY 3a MOKYIKY (JOTOBOp KYIUIU-IPOAAXH), apeHAy (apeHIHas IjiaTa),
3aeM, Bo3MelleHue yuiepoa u ap. (stipulatio certae creditae);

— B CIIy4ae, €CJU MPeMETOM JIOTOBOPA BBHICTYHAIM WHIUBHIYaIHHO-0OTIPE-
JIeJICHHBIE BEIM WM HEKOE KOJIMYECTBO POJOBBIX Bellei (stipulatio certae rei);
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— BO BCEX OCTaJBHBIX CIIy4asX, KOTJa JODKHHUK OOS3BIBAJICS CHENaTh, CO-
BEPIIUTH YTO-JIMOO0 B MOJIB3Y Kpeautopa (stipulatio incerti).

Crunynsuus 6pi1a ctporo ¢opManu3oBaHa. JJomKHUK MpU3HABAJICS B35B-
MM Ha ce0sl TOJBKO TO 0053aTeNIbCTBO, MO MOBOJY KOTOPOTo OBLIO UM MOJ-
TBEpKIIeHO cornacue. Hampumep, ecnu morubana Belib, KOTopas Oblia mpeamMe-
TOM 00s3aT€JIbCTBA, TO JOJDKHUK CUMTAJICA OCBOOOXKIEHHBIM OT HCIIOJHEHHS
(HO TOJIBKO €CITi Belh MOTHUOJa HE MO0 €ro BUHE, a BBHUJY HENPEIBHUICHHBIX,
bopc-MaKOpHBIX OOCTOATEIIBCTB).

Kpenutop nmen mpaBo TpeOOBATh BHITIOJHEHUS B3SITOTO JTOJDKHUKOM 005-
3arenbcTBa yepe3 cyn. OH TakKe MOT MOMbITaThCA JOKa3aTh BUHY JOJDKHUKA B
rudenu Benm (culpa infaciendo). Ecnu BuHa nomkHWKA B THOETM Bemu ObLia
JI0Ka3aHa, TO UCK MPEIbSBIISIICA HA TEX K€ OCHOBAHUSX, KaK €CJIM Obl BEIllb Obl-
na uena. Micku, KoTopble NpebsBISIIUCH B CY[, ObUTM a0OCTPaKTHBIMHU — HE BAXK-
HO OBLJIO, B CBSI3M C YEM BO3HUKJIA CTUIYJISIIMSA, UMEIl 3HAUCHHE JIUIb caM (pakKT
ee cymecTBoBaHus. VIck MOT OBITh MPEABSABICH B TEUCHHUE ABYX JIET CO JTHS 3a-
kitoueHus crumnynsiuu. [lpu stipulatio certae creditae BenuumHa jpoira ycra-
HABJIMBAJIACh 3apaHee CTOPOHAMHU, U CY/I JIUIIb MPUCYKAAT JOJHKHUKA K UCTIOJI-
HEHUIo0; mpu stipulatio certae rei BenmuyrHa UCHOMHEHUS (JCHEXHAsI CTOUMOCTD
BEIIM) OMpeeNsiaachk cyaoM; a npu stipulatio incerti cya onpenensi U JeHEX-
HYI0 CTOUMOCTb, U BO3MOXXHOCTh HATYPaJIbHOTO HUCTIOJHEHUS JOJITa.

B cBs3u ¢ aOCTpaKTHBIM XapaKTEPOM CTHITYJISIITUN U BOSHUKHOBEHUEM 00 51-
3aTeNIbCTBA HEMOCPEICTBEHHO B MOMEHT 3aKJIIOYEHUSI YCTHOTO JIOTOBOPA MOTJIH
BO3HHUKHYTH pa3IndHbIe HEKOM(OPTHBIEC sl CTOPOH cuTyaruu. Hampumep, ec-
JU CTUTYJIALMS ObljIa COBEPILICHA C IIEJIbI0 MPEIOCTABICHUS 3aiiMa JTOJDKHUKY,
HO KPEIUTOp HE Mepeaan eMy ATHX JEHEr, TO MO 3aKOHY 00s3aTeNbCTBO BCE
paBHO BO3HHKaANO. KpeauTop MOT MOUTH B CyX ¢ TPeOOBAaHHEM K JOJKHUKY, H
TOMY OCTaBajOCh TOJBKO 3alUIIATHCS, JIOKa3bIBas, UTO KPEIAUTOP >KEJal
HaXUThCS Ha ciaeyike. OgHaKo, €Ciau JOHKHUK ObUT OOMaHyT M MOHHMMAJ, YTO
KpeIUTOp HEe coOupaeTcs JaBaTh €My JEHBI'M B3alMbI, OH CAMOCTOSITEILHO MOT
OTOMTH OT CIIEJKHU M MEPBBIM OCIIOPUTH 3a€M B CYE 110 CPEJCTBY HUCKA.

Jlpyrue ¢opMbl YCTHBIX J0roBopoB. Crenuduueckyro pa3sHOBUIHOCTH
BepOaJIbHBIX (YCTHBIX) IOTOBOPOB IMPEACTABIISIET Ha3HaueHue npuaaHoro (dictio
dotis). IIpeamomnarator, 4To IEPBOHAYATHLHO 3TO OBUIO CIIENUATHLHOE BHIPAKECHUE
BOJIM, JIeTaBIIeecs] MpU OOpydYeHUH, COBEpIIaBIIeMcs B (opMe Sponsio M HO-
CUBIIIEM HaMeHOBaHUe sponsalia, moueMy 3Ta crieruaibHas OroBOpKa Ha3bIBa-
etcs lex sponsalibus dicta. Takoro poga o0elianue NoJay4aio CaHKIMIO B (hopme
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actio ex sponsu. C Tex mop Kak JOTOBOp OOpydeHHs HE CTaj IMOJIb30BAThCS UC-
KOBOW 3aIuTOi, OOCIIaHNe yCTaHOBUTH MPHUIAHOE MPUOOPETO CaMOCTOSITEINb-
HOE 3Ha4YCHHE, KaK OTHeIbHas (opMa yCTHOTO JTOTOBOpa. B oTiimuue oT cTumy-
nsuuu dotis dictio He cozeprkaiia B cebe BOmpoca U OTBETA; 37€Ch OBLJIO YCTHOE
3asBJICHHE — OOCIIaHWe YCTAHOBUTENS MPHIAHOTO M BBIPAKCHHE COTJIACHS CO
CTOPOHBI TOTO, B UbIO MOJIB3Yy ATO 0OEIaHNEe 1aBajoCh.

CymiecTBoBaja W Takas opma YCTHOTO JOrOBOpa, KaK KIIATBEHHOE 00e-
IIaHUEe YCIIYT CO CTOPOHBI BOJIBHOOTITYIIIEHHUKA 110 OTHOIICHHIO K €T0 MaTpPOHY,
OTIYCTUBIIIEMY €ro Ha cBoOomy (jurata operaram promissio). Boobmie rosops,
Ha BOJILHOOTITYIIIEHHUKE JIe)Kalla 00S3aHHOCTh TIPOSIBIISITH IPEAHHOCTD U BBITE-
KaBIlIME U3 HEe yCIyru cBoeMy maTpoHy (operae officiales). Ota 00s3aHHOCTB
nprodpeTana IPUINISCKUN U HCKOBOW XapaKTep TOJIBKO TOT/IA, KOTJa BOJBHO-
OTITYIIICHHUK MPUHUMAJ Ha ce0s CIeIUabHOe 005A3aTeIbCTBO 3TOT0 pojaa, KO-
TOpPOE CKPEIUIST MPUCATON WM KJIATBOW. Ha 3Tol mouBe ajisi maTpoHa, HECo-
MHEHHO, OTKPBIBAJIaCh BO3MOKHOCTD IKCILTyaTallik BOJIBHOOTITYIIICHHHKA.

Bonpocsl 17151 CaMOKOHTPOJIS

Kakue 1oroBopsl Ha3bIBaJIUCh BEpOATBbHBIMU?
UYTo Takoe «CTUIYJIALUD)?
Kaxkue paznuyanuce BUJbI CTUILYISLUN?

b=

Kaxkue cymectBoBanu opmMbl HOPYUIUTENHCTBA?

7.2. JIuTepajibHbIe KOHTPAKTBHI

IonsiTue JIUTEPAJIBHBIX A0r0BOPOB. JINTEpANBHBIA JOTOBOP — 3TO KOH-
TPaKT, 3aKJIF0YaeMblid B MUChbMeHHOM opme. [TucbmenHas hopma st HUX Oblia
o0s3aTenbHOU. CUMTANIOCH, YTO JTIOTOBOP 3aKJIIOYEH U 00s13aTEIbCTBO YCTAHOB-
JIEHO, €CJIM COCTaBJIEH NMUCbMEHHBIH JOKyMEHT. Takass ¢opma MHUCbMEHHOIO
KOHTPAKTa BO3HUKIIA B MMPAaKTUKE puMmckoro npasa B [II-1I BB. 10 H. 3., 0qHaKO B
Pume He mprxunach U CBA3BIBAIACH TOJIBKO C JACATEIBHOCTBIO XO35HCTBEHHBIX
MpEeANPUATAIA, TpeOOBABIINX y4yeTa 003aTENbCTB AJIA OOJIETYEHHs OCYILECTB-
JICHUsI CBOEH AESATEIBbHOCTH.

VYyer NeHeKHBIX Omnepanuil MPEeAnpUsATUsS BEJICS B MPUXOTHO-PACXOIHBIX
KHUTraX KpeAUuTopa M JTOJDKHHMKA, B KOTOPBIX JEJIAIMCh 3aIllUCH ONOJKEHHOU
CyMMBI KaK YIUITAYEHHOW JIOJDKHUKY — B KHUTE KPEIUTOPA U KaK MOJIYYEHHOU OT
KpEIUTOpa — B KHHAIE JOJDKHMKA. B 3TOM COOTBETCTBUM M BBIPAKAIOCH UX CO-

TJIamcHuc.



137

Expensilatio unu nomina transcriptia. JI[peBHEUIIUM BUJOM JIUTEPATBHOTO
noroBopa ObLT expensilatio uiauM nomina transcriptia, mpu KOTOPOM 00s13aTellb-
CTBO (PMKCHPOBAJIOCH IyTEM BHECEHHUS €r0 B MPUXOAHO-PACXOIHBIE KHUTH. J[0-
MOBJIa/IbIKA BEJI YYET CBOMX PACXOJ0B M MOCTYIUICHUI B CBOW OIOJIKET B CHEIU-
aTbHOU MPUXOTHO-pAacXoHON KHHTe (codex accepti et expensi), 3aHOCS Tyna
MMEHa CBOMX JIOJDKHHMKOB. 3amuch cama 1o ce0e He ycTaHaBjiuBaja JOJT, a
JUIIb PEruCTpUpOBaia €ro, JOJIr K€ BO3HUKAN BCIEACTBHE Mepefaud JICHET.
Eciu nmo xakoMy-HUOYIb COTJIAIIEHUIO C JOJDKHUKOM JIOJNT PETHMCTPUPOBAICS
KPEAUTOPOM KaK YIJIAY€HHBIN U MPU 3TOM JICHEKHBIN 3aeM 3aHOCUIICS TOJDKHU-
KOM B €ro COOCTBEHHYIO KHUTY KakK IMOJIyY€HHBIHA, TO U3 ITOrO BBITEKaJ JIHUTE-
paJbHBIA KOHTPAKT.

["ait roBoput o AByx dopmax 3amnuceit: «O0s3aTeTLCTBO YCTAHABIMBACTCS
B MUCHbMEHHON (OopMe, HaIpUMeEp, MOCPEICTBOM MEpE3anCaHHbIX TPEOOBAHUIA.
[lepesanucannoe e TpeOOBaHUE BO3HUKAET JBYMSI CIIOCOOAMU: WJIM OT Jelia K
JUIy, WIKA OT Juna K juiy. OT Jena K JUIly Tepe3anuch MPOU3BOIUTCS, €CIH,
HampuMep, TO, YTO Thl OyE€IIb JOJKEH MHE Ha OCHOBAaHUU KYIUIH, WU Haiima,
WM JOTOBOpa TOBApPHUIIECTBA, s 3amuiry Tede B moiar. OT Iuia K JIMIy repe3a-
MUCh MPOU3BOJUTCS, €CITU, HAlPUMEP, TO, YTO MHE JOJKEH THIMH, s 3aMuIly B
noJr tede, To ecTh eciau Tulmii nenerupyer Te0s MHE».

Wtak, nmucbMeHHBIE JOTOBOPHI, (PUKCUPYIOIIUE JIOJT, MOTJIM BO3HUKATH:
«OT BENIM K JIMIY» (a re inpersonam) U3 J10Jra BCJIEACTBUE KYIUIM, HaliMa WU
TOBApHINECTBA U MEPEMUCHIBAINCH B KAUECTBE JOJITa JIMIA; «OT JUIA K JIMILY
(apersona inpersonam), KOTJa OJ{HO JIUIIO TIepeaeT IPyroMy JIOAT TPEThEro JIu-
na. TpeboBaHus 1Mo JTUTEpPATHHBIM KOHTPAKTaM 3allMINaiuch uckamu. Kak yxe
OBLIIO CKa3aHO BHIIIE, 3aMTMCH B PACXOJHON KHHUIe KpeIuTopa IOJDKHA Oblia CO-
OTBETCTBOBATH 3aMHCh B MPUXOJHONW KHUTE JOJHKHHKA. TOIBKO B ATOM ciydae
3aMuch KpeAUTOpa CTAaHOBWJIACH JIOKA3aTeNbCTBOM joira: «MHoe ocHoBaHHe
UMEIOT TE€ 3alucu TpeOOBaHMIA, KOTOPBIE HA3BIBAIOTCA KAacCOBHIMH. Benp mpu
HUX 0053aTebCTBO OCHOBAaHO Ha Iepejade BEllW, a HEe Ha MUCbME, W00 OHU
UMEIOT CHJTy, HE WHAY€ KaK €CJIM OTCYMTAHBI JEHBIU; yIjaTa e JeHeT CO3/1aeT
peanpHOE 00s3aTenbeTBO. [0 ATOM MpUyYrMHE MBI MPABUIILHO CKa)KEM, YTO Kac-
COBBIC 3allMCH HE CO3JAIOT HUKAKOTO 0053aTeNbhCTBA, HO COCTABIIAIOT JOKa3a-
TEIHCTBO YK€ YCTAHOBIIGHHBIX 00s3aTENhCTBY». K KOHITy KJIacCHYeCKOro TIEPHO-
Jla JTUTEPabHbIC KOHTPAKTHI BBIILIN U3 YIOTPEOJEHHUS, CIUBIIUCH C MMUCHhMEH-

HOM CTHUITYJISILIUEH.
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Cunrpadsi n xuporpadgsl. Cunrpadsl (syngrapha) npeacraBisiian codooi
JIOKYMEHT, COCTaBIISIBIIMNACA B TPEThEM JIHIIE (TAKOKW-TO JOKEH TaKOMY-TO Ta-
KYIO-TO J€HEXHYIO CYMMY); 3TOT JIOKYMEHT COCTaBJISUICS B IPUCYTCTBUU CBUIE-
TeJel, KOTOpbIe U TOJIMMCHIBAIIM €ro BCIE 3a TeM, OT Yber0 MMEHU OH COCTaB-
asuics. Ota popma MHUCHbMEHHBIX 00s3aTENbCTB MOMYyYHIa OUYeHb OOJBIIOE pac-
IPOCTpaHEHUE YK€ B KOHIIE PECIyOJIMKM Ha TMOYBE MPOIEHTHBIX 3aliMOB, 3a-
KJIFOYABIIHUXCSA MEXIYy PUMCKHMH POCTOBIIMKAMHU U MpOBUHLHKAIaMu. B mmrie-
paTopckuil mepuon syngrapha cTtaiu MeHee YNoTpeOUTENbHBIM BHUIOM ITHUCH-
MEHHOTO 0053aTenbCTBA; HA TMEPBBIA IJIAaH BBICTYOWIA  XUpOrpadbl
(chirographa). 910 OBLT JOKYMEHT, COCTABIIABIIUNCS B IEPBOM JIUIIE («s1, TAKOM-
TO, JOJDKEH TAKOMY-TO CTOJIBKO-TO») M MOJNUCHIBABIIMICSA JOLKHUKOM. [lep-
BOHAUYaJIbHO 3TO ObUI JTOKYMEHT, UMEBLIMI TOJIbKO 3HAUEHUE J10Ka3aTENIbCTBA,
HO 3aTE€M C HUM CTaJii CBSI3bIBAaTh 3HAUEHHE UCTOYHUKA CAMOCTOSATEIBLHOTO 005-
3aTeIbCTBA: MOANUCABIINNA JOKYMEHT 0053aH IJIaTUTh IO HEMY.

Oty HoBely0 (HOpMY MHUCHbMEHHBIX TOTOBOPOB [ aii MOsCHAET Tak: Si quis
debere se aut daturum se scribat; ita scilicet st eo nomine stipulatio non fiat, T. e.
€CJIM KTO MUIIET B PACHUCKE, YTO OH JIOJDKEH HEUTO WM YTO OH MPEAOCTABHUT
TO-TO, TO BO3HUKAET 00513aTebCcTBO; ["ail 1o0aBseT: pasymeercs, eciii He ObLIO0
10 ATOMY 00513aTE€IBCTBY CTUMYJIALMH (TOT/1a OCHOBAaHUEM BO3HUKHOBEHUS 005-
3aTenbCcTBa OblIa OBl cTUIYIISIIMS). Bripoyem, B nmpakTuke HEpeako B xuporpad
BKJIFOYAJIACh OFOBOPKA O MPEIUIECTBYIONIEH CTUIYJIALMH: MOJIy4aloCh COYeTa-
HUE YCTHOM M muchbMeHHOW (opm moroBopa. [locpeacTBOM 3TUX TOKYMEHTOB
YCTaHaBJIMBAJIUCh 00s3aTE€IbCTBA HE3aBUCHUMO OT TOTO, ObLIa JM (PaKTHUECKU
nepegaHa Ta CyMMa, KOTOPYIO 00s13yeTcsl YIUIaTUTh MOJIUCABIINNA PACIIUCKY, U
BOOOIIIE HE MPUHUMAasi BO BHHUMaHUE OCHOBaHMs (causa), MO0 KOTOPOMY Takas
pacnucKa BbIJaBANIACH JOJIKHUKOM.

EcTecTBEHHO, YTO IMPU COLMAIBHO-3KOHOMHUYECKON 3aBUCUMOCTH OT Kpe-
JUTOPOB JTOJKHUKOB, BBIHYKIEHHBIX MPUOEraTh K MoA0OHOT0 pojaa o0si3aTerb-
CTBaM, Ha MOYBE BbIJIaYM TAKUX JOKYMEHTOB JOJDKHBI ObUIM HEPEAKO BCTpe-
4yaThCs 3JI0yNOTpeOsieHns — Oe3BaOTHBIE 3aliMbl, KOT/Ia KPEIUTOPbI, HE Tepe-
JaB JIOJDKHUKAM BaJIIOTHI 3aiiMa, TeM He MeHee TpeboBaim ee¢ Bo3Bpata. I ait
Ha3bIBAET ATOT POJ 005A3aTeNbCTB (T. €. MO3IHEUIIUN MUCBMEHHBIN TOTOBOP B
dopme cunorpada miam xuporpada CBOMCTBEHHBIM (proprium) meperpuHam (B
TOM CMBICJI€, YTO BO3MOXHOCTb IOJIb30BaHUSI CTAPBIM JINTEPATbHBIM KOHTPAK-
TOM JIJI1 HUX ObLJIa CIIOPHOM, M 3TO ObLIa €AWHCTBEHHO OTKPBITas JJisg HUX (Hop-
Ma MUCBMEHHOTO J0roBopa). XapaKTepucTruKa 3TOl (popMbI 00s3aTeNIbCTBa Kak
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CBOMCTBEHHOH MeperpuHaM MOKET OOBSICHATBHCS U TEM, UTO 3TH 0053aTeNbCTBA
BO3HUKJIM UIMEHHO B IIPAKTUKE IIEPErPUHOB.

BOHpOCbI AJI CAMOKOHTPOJISA

1. Kaxko# 1oroBop Ha3bIBaJCs JUTEPATbHBIM?
2. UYto Takoe «cuHrpadh»?
3. Uto o6o3Hayan TepMHuH «xuporpad»?

7.3. PeasibHble KOHTPAKTbI

IloHsiTHE peajibHBIX JOrOBOPOB. DTa TpylIa JOTOBOPOB OTIWYACTCS OT
JIPYTUX TPEK/IE BCETO MPOCTOTOM MOPSAKA CBOCTO COBEpIICHHS. UTOOBI 3aKITIO-
YUTh WX, HUKAKUX (OPMAITLHOCTEH HE TPEOOBAIOCH: JOCTATOYHO COTJIAMICHUS H
CONYTCTBYIOIIECH eMy Tepefadyd BEIId OJHUM KOHTPAreHTOM JpPYyromy. A mpu
OTCYTCTBHUH CTPOTOH (POPMBI HCKIIFOYCHO M CO37aHUE TOJIBKO Ha HEE OIMMpParo-
merocst oos3arenbeTBa. OTCIO/Ia BTOpas OTIMYUTEIbHAsS OCOOEHHOCTh peallb-
HBIX KOHTPAKTOB: OHH HE MOTYT OBITh aOCTPAKTHBIMH M JICUCTBUTEIIHHBI JTUIIIH
KaK UMEIOIIUe 101 cOO0M omnpe/ieIeHHOE OCHOBAHUE.

B cocraBe peanbHBIX KOHTPAKTOB PUMCKOTO TpaBa CaMOCTOSTEIBHOE 3HA-
YeHHe UMENTH TPH J0r0BOpa — 3ae€M, CCy/ia, XpaHeHne. Bce oHM moJTyqaroT UCKO-
BYIO CHITy, T. €. C TIepeaadeii UMYyIIECTBa KPEIUTOPOM JOJKHUKY; BCE OHU CO-
CTOSIT B COTJIAIIICHUH, 00S3BIBAIOIIETO JOJKHHUKA BEPHYTh KPEAUTOPY WU TE Ke
BEIIM, KOTOPBIE OH MOJTYYHJ OT KPEAUTOpa MPH 3aKIIOYESHUHU TOTOBOpPA, WIIHA Ta-
KYI0 )K€ CYMMY ITOJIOOHBIX BEIICH.

Takum 00pa3om, peasbHBIE JOTOBOPHI — 3TO JIOTOBOPHI, B KOTOPBIX MPH CO-
IIAIICHUU CTOPOH HE0O0X0IuMa Tepeaada BEIu.

Jorosop 3aiima. 3aeM (mutuum) — JOTOBOP, B COOTBETCTBUHU C KOTOPHIM
OJIHA CTOPOHBI (3aMMOJIaBeI]) IepeaaBajga B COOCTBEHHOCTh JIPYTOM CTOPOHE
(3aeMIUKy) ACHEKHYIO CYMMY WJIM WHBIE BEIIH, OMPEICTIEMbIC POIOBBIMH
IpPU3HAKaMHM, a 3aeMIIUK 10 MCTECYCHUU YKa3aHHOTO B JIOTOBOpPE CpoKa 00s3aH
OBIT BEPHYTh TAKYIO )K€ JACHS)KHYIO CYMMY HJIM TaKOE YK€ KOJMYECTBO BEIICH
TOTO K€ poja.

JloroBop 3aiiMa XapaKkTepu3yIOT CIACAYIOIINE 0COOEHHOCTU:

— JIOTOBOp MpHOOpeTan IOPUINIECKYI0 CHITy ¢ MOMEHTA TIepe/layu BelllH,
MOCJICIOBABIIEH TIOCIIE JOCTUTHYTOT'O COTJIAINICHUS MEXKIY CTOPOHAMHU;

— TI0 JJAaHHOMY JOTOBOPY TEPENIaBaMCh BEIIW, UMEIOIIUE POJIOBHIC MPH-
3HAKH, T. €. UCYUCISIEMbIC BECOM, MEPO, YUCIIOM (HaIpHMeEp, Macjio, BUHO);
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— 3aUMOJIaBell MepeIaBall 3a€MILIUKY BEIlb B COOCTBEHHOCTb, YTO MPEIO-
CTaBJISLII0 BO3MOKHOCTH MOCIIEHEMY CBOOOHO €0 PaclopsKaThCs;

— JIOTOBOp 3aKJIIOYaJCs WM HAa TOYHO OMpENEICHHBIN CPOK, HJIM Ha He-
omnpeneneHHoe Bpems. B nocienHeM ciyyae TOJDKHUK JTOJKEH ObLT BO3BPATUTD
BEIllb 0 TPEOOBAHUIO KPEIUTOPA.

JloroBop 3aiiMa — OAHOCTOPOHHUN KOHTPAKT: 00S3aTEIHCTBO, BO3HUKAB-
1iee U3 JOroBopa, BO3JIaraioch JUIIb Ha JOJDKHUKA. UTO KacaeTcs 3auMo/aBIia,
TO OH UMEJ MpaBo TpeOOBaTh OT 3aeMIIMKa B3SITOM B3alMbl BEIIU. 3a€M HE
YCTaHaBIIMBAJ MPOIEHTOB C B3ATOM cymMmmbl. OIHAKO Ha MPAKTUKE CTOPOHBI 3a-
KJIF0YaIu BepOalibHBIN J0rOBOpP O MpolieHTax. Pa3mep mpoieHToB ObLT pa3iuy-
HBI1: B Knaccuueckuil nepuon — 12 %, npu FOctununane — 6 % rogoBsix. 3a-
IPELaIOCh HAUYMCIIEHUE TPOLIEHTOB Ha POLEHTBHI.

Puck ciayuaiiHoil TMOenu NMoJy4eHHOW B 3a€M BEIIM JIEKal Ha 3a€MILHKE.
DTO0 BBITEKAJIO U3 TOTO, YTO MPEAMET 3aiiMa Mepexoni B COOCTBEHHOCTh 3aEM-
muka. [loatoMy ecnu Bemrp morudiia B pe3yiabTare CTUXUMHOTO OEICTBUS, TO
3aeMILIUK HE OCBOOOXIAJICS OT UCIOJIHEHUS JIEKAIEH Ha HEM OOS3aHHOCTH 10
BO3BpaTy Bemu. OOBIYHO JODKHUK COCTABIISLI PACHHCKY B MOJYYCHUH 3aiiMa U
nepenasai ee kpeautopy. Ciiydanaoch, YTO pacnucka nepeaaBaiach 3auMOJIaBIly
70 TOJYYeHHs TpeaMeTa 3aiiMa. ITO MPUBOAMIO K TOMY, UYTO 3aMMOJIaBell HeE
nepenaBai NpeaMeT 3aiiMa, Ho TpeboBaj Bo3BpaTa JeHer wiu Beued. Korna ta-
KHe (aKThl CTAIM MpUOOpETaTh MAaCCOBOE SIBICHUE, HA TIOMOIIIb JIOJDKHUKY TIPO-
TUB HEJ0OPOCOBECTHOTO KPEIUTOpA MPUIILIO MPETOPCKOE MPaBo.

Tak, ecnmu HeJOOPOCOBECTHBIN KPEIUTOP MPEIBSBISUIT UCK, TPEOYsl BO3Bpa-
Ta JIEHEr, KOTOPBIX OH Ha CaMOM JIeJie€ HEe /1aBajl, OTBETYUKY AABAJIOCh MPABO
Bo3paxkeHus: (exeptio doli), yTo 03Hayano OOBUHEHHE B TSKKOW HET0OPOCO-
BecTHOCTU. KpoMe Toro, mpaBo MperoCTaBHIIO TOJDKHUKY TEPBBIM MPEAbSIBUTH
UCK MPOTUB HEAOOPOCOBECTHOTO KpPEAUTOpa O BO3BpaTe €My pPACIUCKH. DTO
ObLJT KOHIUKIIMOHHBIA UCK 00 MCTPEOOBAaHUM OT OTBETYHMKA HEOCHOBATEJIBHOIO
oOoramieHust, 00O pacnucka MpeIoCTaBIIsIa BO3MOXKHOCTh HEJOOPOCOBECTHOMY
KpeAUTOpY TpeOOoBaTh OT JOJKHUKA BO3BpAIICHHS HE MOJTYYCHHOTO UM TIpeaMe-
Ta JI0rOBOpA.

Horosop ccyabl. JloroBop ccyasl (commodatum) COCTOUT B TOM, YTO OJIHA
cTopoHa (ccymoaarenb, commodans) mepeaaeT Apyroi CTOpoHe (CCyIONMpUHU-
Maresnto, commodatarius) UHIUBUIYAJIBHO-ONIPEETICHHYIO BEIIb ISl BDEMEHHO-
ro 6e3BO3ME3/IHOTO MOJIb30BaHUs C 00s13aTEIbCTBOM BTOPOIl CTOPOHBI BEPHYTh
N0 OKOHYAHWHW TOJIb30BAaHUS B IIEJIOCTH M COXPAHHOCTH Ty K€ CaMylO BeIlb.



141

[Tomo6HO 3aiiMy, JOTOBOP CCYABI TaKXKe SBISETCS PEalIbHBIM KOHTPAKTOM, T. €.
0053aTEILCTBO U3 3TOTO JOrOBOpA BO3HUKAET JUIIL TOT/A, KOT/Ia COCTOSIIACH
repeaayda BeIy CCyI0M0IyqaTellto, MOIb30BaTEIO.

He Bcsikas Benib MOKET ObITh IPEIMETOM CCY/Ibl: MOCKOJIBKY MIPU ATOM J10-
rOBOpE BEIllb MEPENAECTCS BO BPEMEHHOE MOJIb30BaHHE C 00sA3aTEIILCTBOM BEp-
HYTh Ty )€ CaMyl0 Belllb, €CTECTBEHHO, YTO MPEAMETOM CCYIbl MOXET OBITH
TOJIbKO MHJWBUyaJIbHO-ONPEICTICHHAs HE3aMEHUMas U HeNoTpeOisieMast BEllb;
€CJIM, HalpuMep, NPeIMETOM J0rOBOpa SIBIISIETCA OXarkKa JpOB HAa TONKY IeYH,
TO KaK TOJIBKO APOBA CTOPST, BO3BPAT TEX CaMbIX APOB, KAKWE ObUIM MOJyYEHBI,
CTaHET HEBO3MOXHBIM, U P€Yb MOXKET HJITHU TOJIBKO O BO3BpAaTe TAKOTO ke KOIU-
YecTBa TaKWX K€ Bemed (T.e. o 3aiime). Henws3d nmaTte B ccynmy, TOBOPHUT
VYaenuan (id quod usu consumitur), Bely, KOTOpPbIE PH MOJIH30BAHUU TOTPEO-
JSOTCSI, — KPOME TE€X UCKIIOUUTEIBHBIX CIY4YaeB, KOI/Ia BEIIH OepyTCs TOJIBKO
JUTsl BBICTaBKU U T. 1. (ad pompam vel ostentationem). JloroBop ccyabl 3aKito-
qajicsl Tak )K€, Kak U J000i Ipyroil peanbHblil 10roBOp, — MOCPEACTBOM Iepe-
naun Ben. Ccynomnoiydaresib mojaydan MpaBo MOJIb30BaThCs (MM HE MOJIb30-
BaThCsI) BEUIBIO IO CBOEMY YCMOTPEHUIO, U3BJIEKATh U3 HEE JOXOJIbI, OJTHAKO OH
HE MOT MIEPENaBaTh MPEIMET CCY/bl TPETHUM JTUIAM.

Bemu, koTopble MOIIIM OBITH IPEAMETOM JOTOBOPA CCY/bl, TOJKHBI ObUIH
o0nagaTh onpe/ieICHHBIMH MTPU3HaKaMu. TakuMH MpU3HaKaMu ObLIA HEMOTpeO-
JSIEMOCTh BEUIM MPU €€ XO3SIMCTBEHHOM HCMOJIb30BAHMM W WHIUBUIyaJIbHAS
OTIPEJICIICHHOCTh BEIIH (JOM, YJ4aCTOK 3eMJIH, XO3IMCTBEHHOE opyaue u ap.). I1o
JIOTOBOPY CCYJIbl MOTJIa OBITH MepeAaHa Bellb KaK HaXOJA1Iascsi B TPakIaHCKOM
o0opoTe, Tak M U3bATas U3 Hero. B oTnmume oT goroBopa 3aiiMa MpeaMeToM
CCyJIbl MOTJ1a ObITh HEABUKUMOCTD.

[Ipu noroBope ccyapl cCy0AaTelNb He 00A3bIBANICS TPUHUMATh OCOOBIX 3a-
00T 0 KayecTBEe BELIM, KOTOPYIO OH IPEAOCTaBIsUl CcCyaonoyyaTento. Bemipb
J0JIKHA OblIa UCTIOJIHATH OFOBOPEHHYIO XO35MCTBEHHYIO (DYHKIMIO, HO HE OBLIO
MOJIOKEHUS, YTO BeUlb JOJDKHA MCIOJNHATH €€ HaWiIydlluM o0pa3oM. ITo
CBSA3aHO C TE€M, UYTO CCy/a paccMaTpHUBalIach Kak 0€3BO3ME3/IHbIN TOTOBOP U Ba-
PUAHT XO3SHUCTBEHHON O01aroTBOpUTENHLHOCTH. J[OTOBOp CCyabl HECET OTBET-
CTBEHHOCTH (utilitas) TOJBKO JJIsi OJTHOM CTOPOHBI, CCyAoNpuHUMaTens. Tem He
MEHEE JOrOBOp CCYJbI HE SIBIISIETCA TaKUM CTPOTO OJHOCTOPOHHUM JOTOBOPOM,
Kak 3aeM. J{oroBop ccy/ipl Ha CTOPOHE CCyA0/1aTelsi HUKOI1a HE OCHOBBIBAETCSA
Ha XO03WCTBEHHONW HEOOXOIUMOCTH, 3TO — JIEJI0 T0OpO¥ BOJM U J0JITa CCyI0/a-
TEJs.
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[ToaTomMy OH cam, oKka3bIBasi 3Ty JIOOE3HOCTH (MO BBIPAXKEHUIO PUMCKOTO
topucta — Omaroaesinue (beneficium)), onpenenser u Gopmy, U IpeAcibl 3TOU
mobe3Hoctu (wnm Onmaronesaus). Ho pa3 ccymomarens m00€3HOCTh OKas3al, OH
YK€ CBSA3aJ1 ce0s: OH HE MOXET [0 CBOEMY IPOU3BOIIY MPEKPATUTH TOTOBOPHOE
OTHOIIIEHUE, UCTPEOOBATh paHBIIE BPEMEHHU IMPEIOCTABICHHYIO B MOJIb30BaHHE
BelIb U T. 1. TakuM MPOU3BOIBHBIM JIEUCTBUSIM MPEMSATCTBYET HE OJHO TOJIBKO
MOPSAI0OYHOE TIOBE/IEHUE, HO U MPHUHITOE Ha ce0s 00sA3aTeIbCTBO: IOPUCT MOJ-
YepKUBAET, YTO MPEJOCTaBICHHE cCyabl (commodatum) — caenka 000waHas U
U3 Hee BO3HUKAIOT U UCKU Y 00EUX CTOPOH.

Pazymeercsi, 00s13aTeIbCTBO CCYAOINOIyYaTeNsl — OCHOBHOE, T. K.: BO-TIEp-
BBIX, OHO BO3HHKAET BCerjaa u 0e3yCclIOBHO — KOJIb CKOPO MOJy4YeHa BO BPEMEH-
HOE T0JIb30BAHME Yy’Kasl BEIllb, BOBHUKAET HEIIPEMEHHO 0053aTe/IbCTBO BEPHYTh
ATY BEIllb; BO-BTOPBIX, 3TO 0053aTEIHCTBO OCHOBHOE, U MO XO3SIICTBEHHOMY €TI0
3HAYEHUIO — BO3BPAT BEIIM €CTh CYITHOCTh BCErO BO3HUKAIOIIETO OTHOLIEHHUS.

[Ipu moroBope cCyapl HHUKAKOTO SKBHUBAJICHTA MPEIOCTABICHHUIO BEUIN B
[0JIb30BaHUE HET, T. K. MOJIb30BAHUE 10 3TOMY JIOTOBOPY IPEIOCTaBIsAETCS 0€3-
BO3Me3/1HO. OO5S3aHHOCTh Ha CTOPOHE CCYJIOATENs] MOXKET BOSHUKHYTH TOJBKO
CJIy4aiiHO, €CJIM B CaMOM IPEAOCTaBICHUH BEILM B MOJIb30BaHUE OYJET 3aKIIO-
YaThCsl BUHA CCYIOAATENs], U3 KOTOPOM JJISi CCYJOMOTyqaTessi BO3HUKIN YOBIT-
Ku. Jl1s1 Toro yTOOBI B3BICKATh CO CCYJ0JIATENs 3TU YOBITKH, CCYIOIPUHUMATENb
nosyvas uck. Ho 3TOT BO3MOXKHBIN (3BEHTyasbHBIN), HE 0€3yCIOBHO BO3HUKA-
IOLINI UCK PUMCKHE FOPUCThI OXapaKTepU30BaId U B CAMOM €0 Ha3BaHUU: €CJIH
WCKM TIPOJABIIA M TOKYIATeNs, HAaHMOJATeNlss U HAaHUMATeNsd MMENN KaXKIAbIi
CBOE€ HalMEHOBaHHUE, OTPaXKaBIlIEe €r0 CAMOCTOSTEIbHOE 3HAUY€HHE, TO 3/ECh
HCK HOCWUJI OJTHO U TO € Ha3BaHUe — actio commodati, mpuueMm UCK ccyaoaaTe-
751 Ha3bIBasics actio commodati directa, mpsiMoi, OCHOBHOM, a UCK CCyIONPUHU-
Mmatens — actio commodati contraria, MPOTUBOIOJIOXKHBINA, 0OpaTHBIN, BCTpeU-
HBI UCK, KOTOPBI MOKET BO3HUKHYTH, & MOKET U HE BOSHUKHYTb.

Ccynonarenb HECET OTBETCTBEHHOCTD JIMIIb 3a YMBIIJICHHYIO BUHY H TSIK-
KYI0 IPOBHHHOCTb, HO HE 3a BUHY (culpa levis): BcTymast B 1oroBop 6e3 JIMYHOM
Ui ceOs BBITOJbI, OH, MO MPUHIMIIAM PUMCKOTO IpaBa, HE MOXKET CUUTATHCS
00s13aHHBIM TIPUHUMATH 0CO00 TIIATEIBHBIC MEPHI JJISI OTPaKICHUSI MHTEPECOB
CCYIOTIPUHUMATEJIS; €ClI BEIllb M HE MEPBOKJIACCHBIX KaYeCTB, CCYIONPUHUMA-
TEJb HE MUMEET IMpaBa Ha 3TOM OCHOBAaHUM 3asBIISITH MPETCH3HMIO CCYIO0IATEINIO;
3/1eCh MPUMEHSAIOTCS T€ € MPUHIUIBI, KaKhe HAIUIM BBIPAKEHUE B IpPaBUIIC
HapOJIHOUN MyapocTu: «JlapeHoMy KOHIO B 3yObl HE CMOTPSITY.
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Ho ecnu ccynonarens nomyckaeT BUHY, KOTOpasi IpUPaBHUBAETCS K YMBIC-
7y, OH JOJDKEH OTBEYaTh Mepe]] ccyJonpuHumMareneM. Takoe HeqoOponopsaoy-
HO€ OTHOIIEHHE CO CTOPOHBI CCYIOJATENsi PUMCKHI IOPUCT MpPU3HAET, HAIpHU-
Mep, B TEX Ciy4asix, KOrja cCyA0JaTelb, MPEI0CTaBUB BEIllb B MOJb30BaHUE Ha
OTIpE/ICNICHHBIA CPOK, UM >K€ CaMHUM MPHUHATHIN, MOTOM MPEKIECBPEMEHHO U B
HeOJIaroNnpuATHBIA JIJIs1 CCYAONpPHHUMATENT MOMEHT (intempestive) mpeKkpaTuT
MOJIb30BaHME U OTOEpEeT Bellb: TaKOe IMOBEJACHHUE HEIOMYCTHUMO HE TOJBKO C
TOYKHU 3peHus nopsgounoctu (officium), HO OHO TMPOTUBOPEUYUT U MPUHITOMY
0 JIOTOBOPY 0053aTENBCTBY, B ’TOM CMBICIIE IOTOBOP CCYBI MIPHOOpPETAET Yep-
ThI IBYCTOPOHHOCTH: geritur enim negotium invicem et ideo invicem propositae
sunt actiones (celika MMeEeT B3aMMHBIA XapakTep, a MOTOMY M HCKH Jal0TCs
KaXX/10 CTOPOHE B OTHOIIEHUU APYTOH).

JloroBop xpanenusi. XpaHeHue uiu nokjaxa (depositum) — gorosop, B
COOTBETCTBUH C KOTOPBIM OJIHa CTOPOHA (MOKJIAKETIPUHUMATEb, JIETIO3UTAPUA)
nojyvajnga OoT APYroil CTOpoHBI (MOKJIaXKeaaTess, ACMOHEHTa) UHANBUIyaTIbHO-
OTpE/ICNICHHYI0 BEIlb M O0s3bIBanach O€3BO3ME3AHO XPAaHUTh €€ B TEUCHHE
OTIPEICTIEHHOTO CPOKa WJIM JI0 BOCTPEOOBAHUS M MO OKOHYAHUU XPAHEHUS BO3-
BpPaTUTh €€ B LIEJIOCTU U COXPAHHOCTU CTOPOHE, NEpeaBlLIei Bellb Ha XpaHe-
Hue. JIoroBop XpaHeHUs — peajdbHBIH KOHTPAKT, 00s3aTeIbCTBEHHBIE OTHOIIIE-
HUSI BO3HUKAJIM C MOMEHTa repenay Bemu. [lockonbKy nmpeamMeTom JoroBopa
ABIISTIACH WHAMBHUAYAIbHO-OIIPEICTICHHAsT BEIllb, 9Ta K€ BEIb M0 OKOHYAHUHU
JIOTOBOPA XpAaHEHHUS T0JDKHA ObUTa OBITH BO3BpAIICHA MOKIIAXKEIATEINIO.

XpaHeHue —6e3B03ME3/IHbII 10r0BOP, IO3TOMY MOKJIAXETPUHUMATENb 0051-
3aH XPaHUTH BEIllb KaK OOBIYHBIN YETOBEK U HE JOJKEH MPUHUMATh KaKUuX-JI100
CHEIMAbHBIX MEp, €CIH MOCIeIHNEe HE TMPEayCMOTpPEHbI B goroBope. OTcrona,
MOKJTKEMPUHUMATEIh HE HEC OTBETCTBEHHOCTH 3a BPEIl, €CIIM B €T0 JCHCTBHSIX
Obla nerkasi HeOpexxHocTh. OHAKO €CM B JNEUCTBUSX MOKIKECTPUHUMATEIS
ycMaTpuBaach rpyoast HeOpeXHOCTh HIIM YMBICET, OH HEC OTBETCTBEHHOCTh 32
Bpe/, MPUYMHEHHBIA MOKIakenaTento. VICKIoueHne 13 3Toro mpaBuiia UMENo
MECTO B JIBYX CIIydasix: KOTJa MOKJIKEIPHHUMATEIh CaM BBI3BIBAJICS XPaHUTh
BeIlb, M KOTJa Tepe/iada BElld UMeNla MECTO MPHU YPE3BBIYAMHBIX O0CTOSTEb-
CTBax, HampuMep, MpH Mmokape. B mocnenHem ciiydae 0OTBETCTBEHHOCTh XpaHU-
TEJIsl MOBBIIIANACH, U OH OTBEYAJ MEpe]l MOKIaxeaareJIeM B IBOITHOM pa3Mmepe.
B nanHoM npumepe, Kak roBOpuil YJblIMaH, NOKJIAXKEAATEIb HE UMET BO3MOXK-
HOCTH BBIOMpaTh ceOe MOKIKETPUHUMATENSI UCXOJ1 W3 HAaWMEHBIIIETO PUCKA
IS ce0s.
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Kax u ipu goroBope ccyapl, U3 XpaHEHUS BHITEKAIO TPEOOBAHME MTOKJIAXK E-
JaTess O BO3BpaTe BEIM, 3allldIllaeMoe IpsSMbIM MCKOM actio depositi direkta.
[ToknaxenpuHUMAaTEINb, HE BO3BPAILABILIMI Belllb, OJBEprayics oecuecturo. Ec-
JM K€ MOKJIaKeaaTeNlb P Nepeiaye BellM Ha XpaHeHHUE BUHOBHBIM 00pa3om
MPUYHHSUT YOBITKH TOKJIQKCTIPUHUMATEI0, HE 3HABIIEMY O TTOPOKaxX BEIH, TO
NOCJIETHEMY TIPEABSIBISIICS UCK O B3bICKAHUM C MOKJIaXKeaaTesi yObITKOB (actio
depositi contraria).

CymiecTBOBaIM CEAYIONIME JOMOTHUTENbHBIE BAPUAHTHI IOTOBOPA XpaHe-
HUS:

— depositum irregulare («He0OBIYHAs MOKJIaXXKa») BO3HUKAIA B Clydae IO-
KJI&)KH BEIIEH, ONPEACIICHHBIX POJOBBIMH MPU3HAKaMU. B 3TOM ciydae M0JmK-
HUK 00513aH ObLI BO3MECTHUTH JIFOOOU yIIepO, KOTOPhIM ObUT HAHECEH BEIaM BO
BpeMs XpaHeHHUs (YMEHbIIIEHHE KOJIMYECTBA 3€pHa, Maciia U T.1.). Ecinu Ha Xpa-
HEHUE TIepe/laBaIMCh He3arevyaTaHHble JCeHbIU, TO OHU MOCTYIAIu B COOCTBEH-
HOCTh K MOKJIQKETPUHUMATENO (MIPUHLMII CMEIICHUs BEUIeil), a MOKJIaxkeaa-
TeIb MPUOOpPETAN MPaBO TPEOOBAHUS JCHEKHOW CyMMBI C MPOIEHTaMH. JTOT
BHJI XpaHEHUsI ObLJI OUE€Hb MOXO0K Ha JIOTOBOP 3aiiMa;

— «ropecTHas nokiaxa» (depositum miserabile) Bo3HuKana B HECTaHAAPT-
HBIX 00CTOSITEIBCTBAX, IPU CTUXUHHBIX OCICTBHUAX, KOT/Ia MOKIaKeaaTelb ObLT
BBIHY>K/JIEH MPUOETHYTHh K MOMOIIM XPAHUTENsI U3-3a TSDKENbIX YCIOBUM U He-
BO3MOXXHOCTH CaMOCTOSITEIbHO XPaHWUTh BeIlb. ECIHM TMOKIaXETPUHUMATENb
HAHOCHJI BEIIIM KaKOW-1100 yiiepO, ToO OH BO3MeIIal YOBITKH OT HE3a00TIMBOTO
XpaHEeHHsI B IBOWHOM pa3Mepe (Toraa Kak B OOBIYHOW CUTYallMk — B OJTMHAPHOM
pasmepe). Ecnu jxe XpaHuTenb OTKa3bIBaJCs BEPHYTH BEIlllb, MOJYUYEHHYIO B TS-
KEJIOH CUTYyaIllH, TO BEIllb UCTPeOOBaIach MOCPEICTBOM HUCKA, U OH OOBSIBIISICS
o0ecYereHHbBIM.

— «cekBecTpamus» (sequestrum) — 3TO OCOOBINM BUJ TOKJIAXH, KOTJAa Ha
XpaHEHUE CIaBajy BEIb Cpa3y HECKOJIBKO JUI] coo0Ia, a BO3BpaIlaiach BEIlh
OJIHOMY W3 J3THX JIMI[ B 3aBHCHUMOCTH OT OOCTOSITENHCTB. «B CcOOCTBEHHOM
CMBICTIE B KaueCTBE CEKBECTpa MepeAacTcs Ha XpaHEHWE Belllb, MepeaaBaeMast
HECKOJBKUMHU JIUI[AMHU COJTUAAPHO ISl XpaHEHHUs M BO3BpaTa Ha OIMPEICICHHBIX
ycnoBusx». CexBecTpanuel mojb30Bajich MPH CIopax 0 COOCTBEHHOCTH, €CITU
MIPOJIaBeIl M TIOKYTIAaTeh XO0TeHu 00€30MacuTh cedst OT 0OMaHa CO CTOPOHBI APYT
Jpyra, TO BEllb MOTJa OTJIaBaThCs HA XpaHCHHUE BIUIOTH JIO MEpeaadyd JICHET.
Ecnu umymecTBo mepenaBanioch Ha IIUTENBHBIA CPOK, TO XPAHHUTENIb MOT I0-
JYYUTH MPABO HE TOJIBKO XPAaHUTh, HO M YIIPABISATH 3THM UMYIIECTBOM.
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Bonpocs! Aj1s1 caMOKOHTPOJISA

1. Kakwne 1oroBopbl Ha3bIBaJIUCh PEATBHBIMU ?

2. Yt0 MOTJIO BBICTYIIATh B KAYECTBE MPEAMETA CCYIbI?

3. Kakumu cBOMCTBaMU JTOJKHBI OBLTH 00J1a1aTh BEIIU, KOTOPbIE MOTIIH
OBITh IPEMETOM JOIOBOPA CCY/bI?

4. B yeM 3akiodaliach CyIIHOCTb (OCHOBHOE COJAEPKaHKUE) 10r0BOpa Mo-
KJ1axu?

5. Yro 03Ha4a TEPMHUH «CEKBECTPALHS?

7.4. KoHceHCya/IbHbIE KOHTPAKTBI

INonsATHE KOHCEHCYAJIBHBIX 10r0BOpoB. KoHCEHCYanbHBIN JOTOBOP — 3TO
100pOBOJIBHOE COTJIAIIIEHHE CTOPOH B OJIHOM U TOM XK€ Jieje, He TpeOyroliee
HUKakuXx (opmanbHOcTel. KoHceHcyanbHbIe MOTOBOPHI TMOSBHIIMCH IO3HEE
OCTaJIbHBIX U yTBepAMWIUCh puOan3uTensHo B 111 B. 10 H. 3.

[To mopsiaky 3akitoueHus: OHU O0yananu eiie OOJbIIed MPOCTOTOM, YeM
KOHTPAKThl peajbHble. 3/1€Ch AEJ0 MCUEPIBIBAJIOCh OJHUM TOJBKO JOCTUTHY-
THIM CTOPOHAMH COTJIAIIICHUEM, a TIepeayda BEId €CIIU U MPOU3BOINIIACH, TO HE
B LIEJISIX 3aKJIFOUEHUS, a BO UCIIOJHEHUE YK€ 3aKJIFOUeHHOro jorosopa. Tem ca-
MBIM KOHCEHCYaJbHbIe KOHTPAKThI, KaK U peaJbHbIe, HE MOTJHU ObITh a0CTPaKT-
HBIMU U B CBOEH JEHCTBUTENBLHOCTH 3aBUCEHU OT ONPEAEIECHHBIX OCHOBaHUI.

KoHceHcyanpHBIE JOTOBOPHI MOTIIM 3aKJIIOYATHCS HEMOCPEACTBEHHO CTO-
pPOHaMU WJIM Yepe3 MOCPEeTHUKOB: «HeT coMHeHus1, 4To JOroBOp TOBAapHILECTBA
MBI MOXKEM 3aKJIIOYUTh M MOCPEICTBOM IEpelayd BEIIM, U CIOBaMH, U 4Yepe3
BeCTHUKa». [IpenMeToM KOHTpaKTa MOJDKHBI ObUTM OBITH BEIIM, MPEICTABIISIO-
nme coOoM TOBap W Haxondlldecs B KOMMEpPYECKOM o0opoTe (res in
commercio). Eciu KoHCeHCyallbHbIM KOHTPaKT HE UCHOJIHSUICA, TO MpeaycMaTt-
PUBAIMCH UCKU: actio empti U1l 3alIUThI TOKymnartes U actio venditi asis 3aiu-
ThI PO/IABIIA.

PuMckoe npaBo paznnyano yeTsipe BUAa KOHCEHCYaTbHBIX JTOTOBOPOB:

— KYIUTIO-TIPOJIAXKY;

— HaeM;

— TMOpYYEHHUE;

— TOBapHILECTBO.

Bce onm 3akirodanuchk yepe3 MpocToe COrjalieHue CTOPOH O BasKHEHIINX
MYHKTAax JIOTOBOPa, B Kakoi ObI BHEITHEH OpMe HU IPOSBUIIOCH TO COTJIAIIICHHE.
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Kynna-npooaxnca. Kynns-npogaxa (emptio-vendito) — 3TO IByXCTOPOHHHIMA
KOHTPAKT, 10 KOTopoMmy TpoAdasell (venditor), mpuHUMaeT Ha ceOsl 00A3aHHOCTD
nepenaTh Bellb (res) uiy ToBap (merx) B 00JagaHue U FOCHOACTBO MOKYIATEIs
(emptor), a moKymnaTesib NMPUHUMAET Ha ce0si 00s3aTENBCTBO YIUIATUTH 32 ATO
YCIIOBHYIO IIeHY B JIeHbrax (pretium). M3 Takoro coriameHuss BOZHHUKAIOT JIBa
UCKa «JI0OpO¥ BOJM». DTUM UCKOM OH MOKET TpeOoBaTh yIIaThl OOEHIaHHOM
IIEHBI ¥ BO3MEIICHUS HEOOXOIUMBIX WIJIH TIOJIC3HBIX VIS TIOKYIIATEIs U3IEPIKEK,
CIEJIaHHBIX TMPOJABIIOM Ha BElllb MO 3aKJIIOYEHUH JI0roBOpa, HO 10 Mepeaadu
Ben nokynatemo. [lokynmarens mpenbsBisieT MPOTUB MpojaBlia action emti.
OTHUM UCKOM OH TpeOyeT:

— TIEpeIayu BElId CO BCEMH €€ IIJI0/IaMU U TTPUPAIICHUSMH,

— OTBETCTBEHHOCTH 3a BCE MOBPEKICHHUS, KOTOPbIE MPOJABEell MPUUHHIII
BEIIIN XOTS OBI JIETKOM HEOCTOPOIKHOCTHIO B 0OpAIEeHNH C HEIO;

— BO3MEIIEHUS BCEX YOBITKOB, €CJIM IMPOJABEI] OKAXKETCSI HECOOCTBEHHHU-
KOM BEIH, a TIOTOMY TIPOJIaHHAs MM TOKYMATeNf0 BEllh 3aTeM ObljIa OTHATA y
MOKYTaTeJIs HACTOSIUM €€ COOCTBEHHUKOM.

C TedeHHWEM BPEMEHHM CTajia MPU3HABATHCS OTBETCTBEHHOCTH MPOJAABIA H
3a T€ HEJIOCTATKHU BEIlld, O KOTOPBIX OH HE 3HAJ U HE Mor 3HaTh. [Ipu HecoOIt0-
JICHUU TIPOJABIIOM OOS3aHHOCTH TapaHTUPOBATh KAYECTBO BEIIHM IMOKYIATENb
MOT TpeOOBaTh:

— «BOCCTAHOBJICHUS B TICPBOHAYATILHOM ITOJIOKEHUNY, T. €. PACTOPIKEHUS
70 TOBOpa M BO3BPAIIICHHS €MY JICHET; STOT UCK MOT OBITh MPEABSIBICH B TE€UE-
HUE IIECTH MECAIEB C MOMEHTa COBEPIICHHS CACIKH. BoccTaHOBICHHE B TIep-
BOHAYAJILHOM TOJIOKEHUU TpeOOBaIoCh MocpeacTBoM rcka actio redhibitoria;

— YMEHBIIICHHS TTOKYITHOM IIEHBI COOTBETCTBEHHO BBISIBUBIIUMCS HEIO-
CTaTKaM TOBapa — ATOT UCK MOXHO OBLIO MPEABSIBIIATH B TeueHne roga. CHmKe-
HUE I[EHbl UCTPEeOOBAIOCHh MOCPEACTBOM HCKOB O CHUXEHUU TMOKYITHOU IICHBI
BCJICJICTBUE BBISBIICHUS HEJOCTATKOB BEIIM WJIM MPOCTONM MCK O CHUIKEHUU TI0-
KYITHOM LICHBI.

[IpomaBer ObIT 00s3aH TapaHTHPOBATH, YTO OH MMEET MPABO IPOJIABAThH
BEIIb, SABJISICTCS €€ COOCTBEHHUKOM WJIHM TIPEICTaBUTENIEM COOCTBEHHUKA (T. €. B
m000M cllydae Mpo/aaBel] OTBEeUall 3a TO, YTOOBI BEIb OblJIa MPABOMEPHO MPEI0-
CTaBJieHa TOKymareinto). Eciu ke Bemb Oka3biBagach HECOOCTBEHHOM, MOKyMa-
T€b, K KOTOPOMY OOBSBUBIIHICS COOCTBEHHHK MPEIbSABIISI BUHINKAIIMOHHBIHN
WCK, B CBOIO OYepelb UMEN IIPaBo MOTpeOOBaTh OT MPOJIABIA TBYKPATHOTO BO3-
MEIIEHUs] TOHECEHHOT'0 UM yiepOa (CTOMMOCTH BEIIH ).
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OO0s13aHHOCTAMHU MOKYTIATENS SIBISUINCH:

— OIUIaTUTh TOBAP B HA3HAYEHHOU CymMMe JIeHer U B Cpok. MIHTepecHo To,
YTO MOKYIaTelb, OTUTATHB TOBAp, HE 00sI3bIBAJICS 3a0paTh €ro y mpojaBiia — 3TO
HE OTMEHSJIO KYIUTIO-IIPOJAXy, U PUCK CIy4ailHOW rHOeny Belly Bo3jarajcs Ha
MOKYTIaTeNs, T. K. FOPUIUYECKH OH YK€ ObLT BIaJENbIEM BElld, HECMOTpPS Ha TO
YTO €Ile HE cTal ee pakThuueckuM obianareneM. «Co BCTYIIEHUEM KYTUIA B CH-
Jy PUCK BO3Jaraercs Ha nokynareis. Eciii B OTHOLIEHWH MPOJAHHOIO SICHO,
YTO 3TO, KAKOBO OHO M CKOJIbKO, U UMEETCA 1I€Ha, U MPoJiaxa sIBISETCS COBEp-
IICHHOM. . .»;

— TOKymMaTelsb OblT 00s13aH Mepe/1 MOKYIKOW OCMOTPETh Belllb Ha MPEAMET
BBISIBJICHHSI €€ HEIOCTATKOB, a TAKXKe VISl TOTO, YTOOBI YAOCTOBEPUTHCS B €€ Ka-
yecTBe. Ecau Benb He ObUIa OCMOTpEHA MOKYIIATENIEM 10 €ro BOJIE, TO OHA CUU-
Tajach Kak Obl OCMOTPEHHOU MPH JAJbHEUIINX PA3HOIIACHSIX.

Crnenyer 3aMeTHUTh, YTO KYIUIM-NPOAAKHA HE BO3HUKAJIO, €CIIU LIEHA TOBapa
ObLIa BRIpa)KEHA HE B JICHbIax, a B pyrou Bemu. CoaepkaHue 10ropopa u oos-
3aHHOCTH CTOPOH OBLIM CXOKHMMH C KYIUIEH-TIpoJiaxkell, HO yKe TapaHTUPOBaTh
KAauecTBO BEIIEH M rapaHTHUPOBaTh COOCTBEHHOCTh BEIIM OBLIM 00s13aHBI 00€
CTOPOHBI, T. K. 00€ OHU NepeaBaIy Bely. Takas clenKa Ipu3HaBaiach paBoM
B KaueCcTBE KOHCEHCYaJIbHOTO JI0roBopa «J100poii coBectu» (bonafidei) wiu
0e3bIMSHHOTO KOHTpakTa. MeHa (permutatio) cocTosiia B TOM, YTO CTOPOHBI J10-
roBopa 0OMEHUBAIUCH HE MO CXEME «TOBAP — JAEHBIM», & «TOBAp — TOBAP»; MPO-
UCXOAMUJI OOMEH MpaBaMu COOCTBEHHOCTH Ha J[B€ pa3Hble Bemu. Eciu cornamre-
HUE YCTaHaBIIMBAJIOCH, a Mepelaya HU OJTHOM BeIllM HE OCYIIECTBISAIACh, TO J10-
TOBOp MPU3HABAJCS HUYTOXKHBIM, T.K. JUISI JIEWCTBUTEILHOCTH MEHBI OBLIO
HEO00X0IUMO, YTOOBI XOTsI ObI OJIHA U3 CTOPOH UCITOJTHUIIA CBOE 00SI13aTEIIbCTRO.

JloroBop Haiima. DTOT JOTOBOP COCTOUT B TOM, YTO OJIHO JIUIIO 00sI3yeTCs
IPEIOCTAaBUTh JPYTOMY CBOM BEILY WM CBOU TPY., a APYroe JULO (KOHTPAreHT)
00s3yeTcs 3a 3TO YIUIATUTh BO3HArpaxaeHue. Paznuyarorcs Tpu BUAa Haiima.

1. Haem Bemu (locatio-conductio rei) — 3To HaeM OJHUM JIMIIOM y JPYroOro
JUIA OJHOW BEIIM WA HECKOJIBKUX ONPEJEICHHBIX BEIIEH BO BPEMEHHOE MOJIb-
30BaHUE HA OINPEIEICHHBIN CPOK U 3a ONPEAeIIeHHYIo 1aty. [Ipeamerom Halima
MOTJIM ObITh JBUKUMBIE BEIIHM, KOTOPbIE HE MPHUHAAJEKAT K YUCIy moTpediisie-
MBIX, a TaKKe€ HEIBIKHUMBIC Bemu. OTaaBaTh BHAEM MOKHO OBLJIO KaK CBOIO
COOCTBEHHYIO Belllb, TaK W BEllb, MPUHAICKAILYIO TpeTbeMy suily. [lomumo
MaTepUANIbHBIX BEIIC BHAEM MOIJIM CHABAaThCS W HEMATEpUAJbHBIE BEIlIH,
Hanpumep, y3yhpykT. Bmecre ¢ Belpio nepeaaBainuch €€ NpUHaIeKHOCTH.
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Cpok He sBJsuICS 00sI3aTENBbHBIM 3JIEMEHTOM JO0roBopa Haiima. /loroBop
HaliMa cyuTajics ACUCTBUTEIBHBIM C MOMEHTA COIJIAIICHUS, U OOS3aHHOCTU
CTOPOH ONPEIEISIINCH TAKKE C MOMEHTA COTJIAIICHHS: JaXKe €CIIM UCTIOJTHEHHAs
paboTa MoruOHEeT UM HE COCTOUTCS O€3 BUHBI OJIPSAIUMKA, HAHUMATEh 003aH
OIUIATUTH €€ MOJIHOCThIO B COOTBETCTBUU C MEPBOHAYAIILHBIM COTJIAIIICHUEM.

OO0s13aHHOCTBIO apeHjo/aTensi ObUIo obecreueHrne OecHpensTCTBEHHOTO
moJTb30BaHus Beniblo: «Haammarteno gaetcs actio conducti. 3TOT UCK OH TOJTY-
YaeT MOYTH TOJBKO MO CIEIYIOIIUM OCHOBAaHUSM: HAIIPUMED, €CIIN JIJIsI HETO OKa-
3BIBAETCSI HEBO3MOYKHBIM ITOJIH30BaHUE (OBITH MOXKET, IOTOMY, YTO €My HE TIPEI0-
CTaBJISIETCS BJIaJICHUE BCEM YYaCTKOM WJIM YACThIO €ro, MO0 €Clii HE PEMOHTH-
pYETCsl I0M, CTOMJIO WJIM TO MECTO, TJI¢ €My HY>KHO Pa3MECTUTh CTaJ0); TEM KE
HMCKOM MOJKET BOCIIOJb30BaThbCSl HAHMUMATEIb U B TOM CIIy4yae, €CIH €My He
MIPEA0CTABIISECTCA TO, YTO CIIELUATBHO MPEYCMOTPEHO COAEPKaHUEM JJOTOBOPAY.

B otnnuume oT m0oroBopa cCynbl HaeM Belled He 00s3bIBaeT HaMoaTess
BO3MEIIATh M3ACPKKU MO COJEPNKAHUIO BEIIU, MOCKOJIBKY 3TO JIOTOBOpP BO3-
ME3AHBIA U MOJAEPKAHUE BEIINM B HOPMAIBbHOM COCTOSIHUU JICKUT HA HAMOMO-
nydarene. C Ipyrod CTOpOHBI, HAHUMATENb O0si3aH ObLI HCIOJIL30BaTh BEIh
HaJUIeKalM 00pa3oM M OTBEYaTh 3a €€ COXpaHHOCTh. HaHumartenb Belu He
HEC OTBETCTBEHHOCTHU 32 HEM3MEHHOCTh (PU3UYECKOTO COCTOSIHUS BEIIU: CMBICT
JIOTOBOpA 3aKIIIOYAJICA B MCIOJIB30BAaHUU, YTO MPEAINOJIAraio BO3MOXKHOCTh U3-
HalllUBaHUs. YJIy4llIeHHWE BeIllM, HE BBI3BAHHOE HEOOXOJIWMOCTHIO, HE OIJIa4yH-
BaJIOCh, YXYAIIEHUE PACLIEHUBAJIOCH TI0 MEPE 3TOI0 U3MEHEHUS BEILIH.

B nponecce Haiima AOMycKaaoCh U3MEHEHUE YCJIOBUM HalWMa B TMOJIb3Y
HAaHUMATENs IO €ro OJHOCTOPOHHEMY TpeOOBAaHMIO; M3MEHEHHE B TIOJIB3Y
Haiimonarens (MO0 HaHSABIIETOCS) HE JNOIMyCKaloch. HaHuMmaTenb MOr OTIaTh
HaHSTYIO BEIIb B MOJAHAEM, €CJIM HaiMOJiaTelb HE OTOBOPHJI, YTO OH 3ampeliacT
nenath 3T0. OTBETCTBEHHOCTD 3a BEIb OCTAETCS Y HAHUMATENSA, OH OTBEYAET 3a
€€ COXpPaHHOCTh M BO3BpalleHue Haiimonatento. [logHaHumaTenb B CBOIO OdYe-
peab OTBEUaET Mepe]] HAHUMATEJEM.

Cpok HaliMa BelIu He SIBJISUICS 00sI3aTENIbHBIM AJIEMEHTOM JIOTOBOpA, CTO-
POHBI MOTJIM B JTFOOO MOMEHT OTOMTH OT KOHTpakTa. Eciii moroBop pactopraii-
Csl OJHOM M3 CTOPOH, OHA JIOJDKHA ObLJIa YYMTHIBATh MHEHUE KOHTpPAreHTa U HE
MPUYUHUTH €My JTHM pacTOp)KeHueM Ooibmioro Bpena. llpu ycTtaHoOBICHUH
CpoKa JCHCTBHS JIOTOBOPA €CIIK M0 UCTECYCHUHU €ro HU OJIHA U3 CTOPOH HE Mpo-
SBJISIIA JKEJAHUSI JEUCTBUTEIBHO MPEKPATUTh OTHOIIEHHUS MO HailMy, TO JOTO-
BOP CUMTAJICS TIPOJIJIEHHBIM.
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2. JoroBop moapsiaa (locatio-conductio operis) — 3T0 10roBop, MO KOTOPO-
My OJIHa CTOpOHA (MOAPATYUK — locator) 00s3yeTcsl BBIIOJHUTD ONPEACICHHYIO
paboty (opus) TO 3aJaHUIO JPYrol CTOPOHBI (HAHUMATENh, 3aKa3YHK —
conductor), a 3aKa3uuK 00S3yeTCsl OTUIATUTH BHIMIOJIHEHHYIO padoTy. «Bbipaxe-
Hue “locatio-conductio operis”, mo cioBam JlabeoHa, 03HayaeT Takyr paloTy,
KOTOPYIO TPeKr 0003HAYAIOT TEPMUHOM ‘‘3aKOHUYEHHBIN Tpya”...». Takum oOpa-
30M, JIOTOBOP TOJpsiia 3aKJII0Yajicsi UMEHHO TOJ] BBIIOJHEHUE OIMpeIeIeHHON
paboThI, a IENbI0 ObLIO UMEHHO MOJyYeHHE 3aKOHYEHHOTO Pe3ysibTaTa padoThI.

HausBiuiicss HCIONMHATH ONPECICHHYI0 pa0OTy JOKEH ObUT BBITIOIHATH
UMEHHO TO, YTO OBLIO yKa3aHO B JoroBope Haiima. PaGoTta moria coctosTh B
00paboTKe 3eMJIHM, CO3JaHUN KaKoW-110o Bemu u Ap. [ maBHOE yclioBUE, KOTO-
po€e JOHKHO ObUIO OBITh TOCTUTHYTO, — 3TO KOHEUHBIM OMpPEEIICHHBIN pe3yib-
TaT paboThl (HampuMep, TOTOBOE H3jeiue). Belb Moriia U3roTaBiIuBaThCsl Kak
U3 MaTepuaja 3aKa3uuka, TaKk M U3 COOCTBEHHOIO MaTepuana nojapsauvka. B
cllydae U3TOTOBJICHUS M3EIHS U3 MaTepuasa MoIpsAYuKa JOTOBOP OKa3bIBAJICS
CXO0HM C JIOTOBOPOM KYILIU-IPOJIAXKH; 3TOT CIIOPHBIM MOMEHT IpopadaThiBal-
Csl PUMCKUMU IOPUCTAMH, U HEKOTOPBIE CUUTAJH, YTO JCUCTBUTEIBHO CIEIyeT
IPUPABHUBATH TAKOW JOTOBOP MOJPSIa K MOKYIKE TOTOBOTO U3JIEIHSL.

[Tompsia 3akimoyancs Ha ONMpeNeIeHHBIN CPOK (BBHITIOTHEHUE ONPEaeICHHON
paboThl), €CIIU K€ CPOK HE ObLT YCTAHOBJIEH, TO CUUTAJIOCH, UTO paboTa OJIKHA
OBITH BBITIOJIHEHA B Pa3yMHBIN CPOK, KOTOPBIA OOBIYHO HEOOXOIMM TSI BBITIOJI-
HeHUsI Takod paboThl. Omuiata OOBIYHO OCYLIECTBIISIIACh B MOMEHT IEpeaayu
TOTOBOTO M3JETHsS 3aKa3unKy. BosHarpaxxaeHne OOBIYHO COCTaBISIO OOTOBO-
PEHHYIO JICHEKHYIO CYyMMY, HO TakX€ MOIJIO OBITh MOJIYYEHO M KaKUMH-JIHOO
BEIIaMH, T. €. HaTypaibHO. B cioyyae rubenu Bemw 10 mepenavn 3aKa3uuky OT-
BETCTBEHHOCTD JIOKHUTCSI HA MOAPSIINKA, €CIIH K€ OH YK€ mepeaal Bellb — Ha
3aKa34yMKa.

3. Locatio-conductio operarum — 3TO JOTOBOpP MEX]ly HAEMHBIM pabO4YUM U
HaHUMAaTeJIEM, IO KOTOPOMY pabouunii MpeoCTaBIsIeT padouyto CHily, a paboTo-
JaTelNb UCTIONIb3YeT ee, oraynBas pabodee BpeMs. ITO ObLT CPOYHBINA TOTOBOP.
Tax e, Kak ¥ Apyrue J0roBOphl HaliMa, OH aBTOMAaTUYECKU MPOJIJIeBANICA, €CIIH
CTOPOHBI TI0 UCTEYCHUH CPOKa JOTOBOPA HE MPOSIBIISLIN KEJIaHUs PaCTOPTHYTh
ero. Omiara mo 10roBopy Morja IpOU3BOAUTHCS KaK MOCIe BBIOJHEHUS pabo-
TBI, TAK U Yepe3 ONpPEICICHHbIC MPOMEKYTKH BPEMEHH (HAIIPUMEp, €KETHEBHO).
Haemnrbiii pabounii He OTBeYaN 3a MPOCTON, €CIM HAHUMATENIb HE MOT HCIIOJb-
30BaTh pabouyo cuity 3p(HEKTUBHO, TO HAHUMATENb JIOJKEH ObLI OIUIATUTh pa-
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O00THUKY ero mpoctoi: «HausBimiics qomKeH MOJyYyuTh HAEMHYIO OIUIATy 3a
BCE BpeMsl Hailma, eclii OT HEro He 3aBHUCE0, TO 00CTOSATEIBCTBO, UTO EMY HE
MPUIILIOCH MPEIOCTABIATh YCIAyTru». Eciu jke HaHSBIIHMICS MO JIMYHBIM TPUYHN-
HaM (00JIe3Hb, IpyTrHe 0OCTOATENIHLCTBA) HE MOT BBINIOJIHATH paboTy, JJis KOTO-
PO¥ €ro HaHsUIHA, TO OH HE TI0JTyYall OTUIATHI 3a TIPOITYIIIEHHOE BPEMHI.

Haewmublit paGoTHHK MOT 3aluIaTh CBOM MpaBa MOCpPeICTBOM actio locati,
a HaHKUMaTelb — MocpeacTBOM actio conducti. Takoil 10roBop He MOIYYUI IIHU-
POKOTO paclpoCTpaHeHus, T. K. B PUMe MpakTHUecku y KakJI0Tro CBOOOIHOTO
YeJIOBEKa B PACHOPSHKEHUU OBLIM CBOM Palbl, U HE OBLIO CMBICTIA 3aKa3bIBATh
paboTy MOCTOPOHHUM JTUIAM.

JoroBop ToBapumecTBa. ToBapuiecTBo (societas) — OTOBOp, B COOT-
BETCTBUM C KOTOPBIM JBO€ WJIM HECKOJBKO JIUIl OOBEAMHSIIN UMYIIECTBEHHBIC
BKJIQJIBI WJIU JIUYHYIO ACATEIHHOCTD (MM TO U APYTOE) ISl OCYIIECTBICHUS 00-
e X035UCTBEHHOM I1€JIM, HE MPOTUBOpEUaIleil npaBy u HpaBcTBeHHOCTU. Oc-
HOBHBIM DJJICMEHTOM JOTOBOpPa TOBApHUIIECTBA SBISIOCH JTOCTHDKCHHE OOIICH
XO035IUCTBEHHOM 1IEJIH, K KOTOPOM CTPEMUIINCH TOBAPHUIITH.

B 3aBucuMoOCTH OT menu, KOTOPYIO MpecieAOBaIA WICHBI TOBAPHUIICCTBRA,
ATH TOBAPHUILECTBA OBLIN CIEIYIONUIUX BUIOB:

1. ToBapumecTBa 1O COBMECTHOMY TIPOXKHBAHUIO U  JEATEIBHOCTH
(societas omnium bonorum). ITOT BUJ MpeAroiaral yCTaHOBJICHUE MpaBa 00-
el COOCTBEHHOCTH BCEX YYACTBOBABIIUX B TOBAPHUINECTBE JIMII HA HACTOSIIIEE,
OymyIree u CiIydalHO MPUOOPETEHHOE UMYIIIECTBO.

2. IIpou3BOCTBEHHBIC, WJIM TIOXO/HBIC, TOBAPUILIECTBA (Socie tas guaestus).
UsieHbl TaKuUX TOBAPHINECTB OOBEIUHSIN HMYIIECTBO, MPETHA3HAYECHHOE JIJIS
MIPOM3BOICTBEHHON NEATEIEHOCTH, a TaK)KE BCE MPUOOPETEHUs, TTOTydacMbIC B
X0JI¢ COOTBETCTBYIOIIEH NEATEILHOCTH (MCKIIOYEHUE COCTABIISUIM CIydaliHbIE
MOCTYIIJICHUS ).

3. [Ipou3BOACTBEHHbIC, WJIM TOBAPHUIIECTBA KaKOro-HUOYb Aena (societas
negotiationis). DTH TOBapUIIIECTBA YCTAHABIUBAINUCH, KOTJIa YJICHBI TOBAPHUIIE-
CTBa BHOCHJIA YacTh CBOETO MMYIIECTBA, HEOOXOAUMOTO IS 3aHATHS OTpee-
JIEHHBIM BHJIOM XO3SIMCTBEHHOM JESTEILHOCTH (HAmpHUMEpP, JOCTAaBKOUM I'py30B,
CTPOUTEIBCTBOM KUIbIX 00beKTOB). IIpn nanHoil opme AesTeNnbHOCTH 00B-
EANHSIIOCHh UMYIIECTBO, HEOOXOMMOE JIJIsl TOCTHKEHHS TTPOU3BOICTBEHHOM T1e-
JIM, a TAKKE BCE TIOJYYCHHOE B XOJI€ ACATCIIBHOCTH;

4. IIpon3BOJCTBEHHBIE, WJIM TOBApHINECTBA OJHOTO Jeia (societas unius
rei). OHU CO37aBAJIMCh JIJISl OCYIIECTBIICHUS! €AMHUYHOTO MEPONPUSITHUSI, HAIIPH-
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Mep, CTPOUTENBCTBA OTAETbHOr0 00bekTa. CornanieHue TOBapHUIlel ycTaHaB-
JIMBAJIO BBIJICJICHUE YaCTU UMYIIECTBA, HEOOXOAUMOTO JJIsl BBIMIOJTHEHUSI paOOTHI
C LIEJIbIO TIOJIYYEHHS OOUIUX TOXOAOB.

ToBapuillecTBO HE SIBJISIOCH CAMOCTOSITENIBHBIM CYOBEKTOM IIpaBa, T. €.
opuandeckuM oM. CyObekTaMu mpaBa sIBISIMCH ToBapuiu. Kaxawii u3
HUX JIEWCTBOBAJI OT CBOEr0 MMEHHU, UMEJ MpaBa U HeC 00s13aHHOCTU. Bce BUbI
JIOTOBOpa TOBAPUIIECTBA BKIIFOYAJIM COTJIALIEHNE O BKJIAJax ToBapuuier. Bkia-
JIbI MOTJIM OBITh JIEHEXHBbIE, UMYIIECTBEHHbIE WM B BUJE YCayr (mpodeccuo-
HaJbHOrO yMeHUs1). PaBeHCTBO BKJIaJ0OB HE SABIUIOCH HEOOXOAUMBIM. [Ipu oT-
CYTCTBUHU B JIOTOBOPE CCHUIKH Ha pa3Mep BKJIAJOB OHU MPEANOJIAralnuch paBHbI-
MH.

OnHOM M3 BaXKHBIX YacTEHl JOTOBOpA SIBJSUIOCH YYacTHUE TOBAPHUILEH B J0-
X0JIax M pacxojax. Ecim B 1OroBope OTCYTCTBOBAJIO COTJIAIIEHHE O AOXOAAaX H
pacxoiax, TO OHH pacHpeAeisUINCh B PABHBIX JOJISIX. BbUIO BO3MOKHBIM 3aKIIIO-
YyaTh JIOTOBOP HAa YCIIOBUSX, KOIJIA OJUMH M3 YYACTHUKOB IOJIY4aeT OOJBIIYIO
4acTh JT0XOJ0B M HECET MEHBIIYIO JOJI0 pacxoioB. [/Ipyroii »e uMeeT MeHb-
IIYIO YacTh JI0XOJI0B, 3aTO HECET OOJBIIYIO T0II0 pacxodoB. Bmecre ¢ TeM puM-
CKO€ MPaBO MPU3HABAJIO, YTO HEAOIYCTUM JOTOBOP TOBApHIECTBA, B CHILY KO-
TOPOr0 OAWH W3 YYAaCTHUKOB YYacCTBYET TOJBKO B IMOJIYYEHHH JOXOJIOB U HE
HECeT HUKAaKUX pacxo/oB. Puck cimyudaiiHOM rubenu Beliel — BKJIaJI0B MO JOTo-
BOPY TOBAPUIIECTBA JIOXKHUJICA HA BCEX YYAaCTHUKOB JOrOBOpA: B OTHOILIECHUU
WHJVMBHUAYaJbHBIX BEIIEH — C MOMEHTa 3aKJIFOYEHUsSI JI0rOBOpPA, B OTHOILLIECHHUH
BEILIEH, OMpeesieMbIX POJIOBBIMU MPU3HAKAMU — C MOMEHTa UX IMepeayu.
Puck crmydaiiHoi rubenu Belle, MOCTYNAONMX MPU BEIEHUU /€Nl TOBApHIIEe-
CTBOM, TaK)K€ HECIIM BCE TOBApUIIU. /[0roBop TOBAapUIIECTBA MOPOKIAT B3AUM-
HbIE MpaBa U 00SI3aHHOCTH.

O0s13aHHOCTH TOBAPUIIEH CBOJIUIIUCH K CIEAYIOIIEMY:

— BHECEHHE B TOBAPHUIIECTBO BCETr0 HMMYIIECTBA (11 TOBAPHUIIECTBA IO
COBMECTHOMY MPOKMUBAHUIO U AEATEIBHOCTH) WJIK YaCTH UMYIIECTBA (7151 TOBa-
pUIIECTBa APYTOro BUIA);

— XO3sICKOe M 3a00TIMBOE y4acTHE B YIPABJICHUH W MPOU3BOICTBEHHOMN
NEATEIbHOCTH TOBapHuIllecTBA. ToBapulll OTBEYAT MEPE] APYTUMHU TOBAPUIIAMHU
3a I00YI0 CTENEeHb BUHBI, B TOM YHCIIE 3a JIETKYI0 HeOpexxHOoCcTh. HeOpexHoCTh
onpeaensiach TAKUM KpPUTEPUEM, KaK OTHOIIEHHE K COOCTBEHHBIM aenaM. [ aif
YKa3bIBAET, UTO TOBAPHII JAOJHKEH MPOSBISTH TaKyl0 3a00TIMBOCTb, KaKyl0 OH
OOBIYHO MPOSIBISET K CBOMM JjeniaM. [loaToMy, eciu ToBapuill OTHOCUTCS K 1€y
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C Takoil ke 0e33a00THOCTHIO, C KaKOM BeAET COOCTBEHHBIE Jie]a, OH HE HEC OT-
BETCTBEHHOCTH;

— TIPEIOCTaBJICHUE B PACTIOPSKEHUE APYTUX TOBAPHUILIEH CBOETO JOX0/a;

— y4acTHue B pacxojax.

ToBapuILlK UMENH CIEYIOUIUE NPaAsa:

— TpeOoBaTh OT APYTMX BHECEHUS B TOBAPHINECTBO JOTOBOPHOTO WUMYIIIE-
CTBa;

— Y4acCTBOBAThH B yMPABICHUH M XO3SHCTBEHHOU ACATEIHPHOCTH TOBAPHIIIC-
CTBa;

— TI0JIy4aTh JOXObI U BO3MEIIATh PACXO/Ibl TOBAPHUIIIECTBA.

JIJist ocylIecTBICHUSI CBOMX IMpaB KaXKIbI W3 TOBApUILEH B OTHOUICHUU
JIPYTUX TOBApUILEH MMEN KCK, COMPOBOXKIABIIMICST OecYeCTHEM I TPUCYXK-
JIEHHOTO TI0 3TOMY HUCKY. JlorOBOpHI TOBAapHUIIECTBA MOTJIM OBITh MOCTOSIHHEIE,
cpouHbie U 00ycioBieHHbIe. CpouHbIe U 00YCIIOBIEHHBIE JOTOBOPHI IIpeKpaliia-
JIUCH TI0 HCTEUEHUHN CPOKA WIIH T10 BHITIOJTHEHUH YCIIOBHUH.

Bce moroBops! ToBapuInecTBa mpeKpaniairch:

— CO CMEPTHIO OJTHOTO W3 TOBAPHIIECH, €CITM OCTaBIIHUECS YIACTHUKH JOTO-
BOpa HE 3aKJIFOYMIIM HOBOT'O JOTOBOPA TOBAPUIIIECTBA;

— B pe3yJIbTaTe THOEIN BCETO MMYIIECTBA TOBAPHIIIECCTBA,;

— BCJIEACTBHUE PA3pO3HECHHBIX JICCTBUI TOBAPHUILICH;

— 10 CyJIeOHOMY pELICHHUIO;

— TIO COTJIAIIIEHUIO BCEX YUYaCTHUKOB TOBAPHUIIIECTBA;

— TIpU OJHOCTOPOHHEM OTKa3e TOBapHIIa OT JOTOBOPA.

OmHOCTOPOHHMI OTKA3 OT I0rOBOpa TOBAPHUIIA HEJOITYCTUM, €CITH ITO CBSI-
3aHO CO CTPEMJICHHEM IMOJIYYUTh KaKWe-THUOO JOXOAbl MJIM €CIId 3TO HAaHECET
HEeTpeBUACHHBIN yiiepd apyruM ToBapuiiaM. Eciu yiiepoa n3dexars Helb3s,
TO PAaCTOPTalOIIMiA TOrOBOP HE UMEN MTpaBa y4yacTBOBATh B pa3jiesie JOXOI0B TO-
BapUIIECTBA, HO 005M3aH ObUT HECTH BCIO TSDHKECTh yIepOa, HAHOCUMOTO CBOUM
JNECUCTBUEM.

JoroBop mopy4eHus. /[oroBop nopydeHusi COCTOUT B TOM, YTO MaHJlaTa-
puli 0Os3BIBAJICS TIepe] MaHAAHTOM OE€3BO3ME3THO (B OTJIMYHME OT JOTOBOpA
HaliMa) UCTIOTHUTH KaKoe-In0o mopydeHne MaHaaHTa. MaHmaHT Mor TpeboBaTh
OT MaH/IaTapus BBITOJHCHHS TTOPYYCHHSI CO BCEH 3a00TIIMBOCTHIO XOPOIIETO XO-
3siMHA, T. €. OTBEYas 32 YOBITKH, KOTOPBIC MPOU3OUIYT XOTS OBl OT JIETKOW €ro
HEOPEKHOCTH; CBEPX TOT0, MaHIaTapuid ObLT 0053aH BBIJIATh MaHJIAHTY BCE, YTO

OH HpI/IO6peTaJ'I OT HUCIIOJIHCHHA MaHAaTa. HpeI[MeTOM A0TO0BOpa ABJIAIIKUCH KaK
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IOpUIMYECKUe ACUCTBUS, TaK U Kakue-110o0 yciyru. Takue nedcTBUSA U YCIYTH
HE JIOJDKHBI OBUIM OBITh NMPOTUBO3AKOHHBIMM (HalmpUMEp, MOPYYEHUE COBEP-
IIUTh KpaxKy). Yaille BCero AOroBOp MOPYYEHHUS 3AKITHOYAICS ISl YIPABICHUS
UMYILECTBOM JIOBEPUTENS, COBEPIICHHSI CTPOrO OIPEIECICHHBIX OJXHOKPATHBIX
NEUCTBUIN, HAIPUMED, AaTh B JOJT TPETHEMY JIUIY, B 3TOM ClIy4ae JI0BEPUTEINb
OOBIUHO BBICTYIIAJ B KAUECTBE rapaHTa.

Cpok noroBopa MopydeHUs: MOT OBITh OMPEICICHHBIM WM HEOIpeaecH-
HbIM. Eciu cpok He ObLI onpesiesieH, TO JOBEPUTENb ObUT BIPAaBe OTMEHUTH I10-
py4YEHUE, a TIOBEPEHHBIN — OTKA3aThCS OT BBIIIOJIHEHUS IOPYYEHHS B JII0OOOE Bpe-
Ms1. OOs13aHHOCTBIO IOBEPEHHOTO OBLJIO MCTIONHUTD JAHHOE MY TOPYUYEHUE I0JI-
HOCTBIO M B COOTBETCTBUM C YKA3aHHUSIMHU JTOBEPUTENA. B HEKOTOPBIX Ciydasx
OBEPEHHOMY J1aBAJIOCh IPABO OTCTYNaTh B MHTEPECAX JOBEPUTENS OT €0 yKa-
3aHuil. [loBepeHHbIN MOT HUCTIOTHUTh NOPYYEHHUE KaK JINYHO, TAK U TOMPOCUB 00
ATOM TpeThe Juio: «Susceptum (mandatum) consummandum... est, ut aut per
semet ipsum aut per ahum eandem rent mandator exsequatur» — «IIpunsitoe Ha
ce0sl MOpyYEHUE HYKHO BBIIMONHSTH... TaK, YTOOBI JIUYHO WJIM YEpe3 JIPYroro
UCIIOJIHUTH MOpYy4YeHHoe /eso». [loBepeHHbIil 00s13aH ObLT MepeaaTh 10BEpUTE-
JIIO PE3YJIbTATHI UCIIOJIHEHHUSI, €CIIM TAKOBBIE UMEINCh, U OTYUTATHCS MEPE] HUM.

[ToBepeHHOMY TOBEpUTEIIH BO3MEIAT TOHECEHHBIE U3ACPKKU U 00eCTIeun-
BaJl CPEICTBAMH, HEOOXOIUMBIMHU JUJIsl MCHOJHEHUs nopyudeHus. Bosmemancs
naxe yuiepO, NOHECEeHHbI TOBEPEHHBIM 110 BUHE CAMOT0 JJOBEPUTEIIS.

IIpexpaniaics 10roBop NOPyYEHHUs B CIydasIX:

— MCHOJIHEHUS NMOPYUYEHUSI TOBEPEHHBIM;

— OTKa3a [MOBEPEHHOI'0 OT UCIIOJIHEHHSI I0T0BOPa;

— CMEPTH OJHOU U3 CTOPOH (OBEPUTEISl UM MOBEPEHHOTO).

JUist 3aIUThl MpaB Kak JOBEPUTENS, TaK U MOBEPEHHOTO MPUMEHSJIICS UCK
actio mandati.

Jlist noBeputensi 3TOT MCK Ha3biBajics actio mandati directa, a st moBe-
penHoro actio mandati contraria. Ecnu mo actio mandati directa moBepeHHBII
MPU3HABAJICS BUHOBHBIM, TO OH OOBSBIISIICA 00€CUEHIEHHBIM.

Bbe3biMenHble KOHTpPakThl. OOpa30BaB CaMOCTOSITENIbHYIO TPYIITY JOTO-
BOPOB, 0€3bIMEHHBIE KOHTPAKTHI MPUMEHSUIMUCh B Pa3HOOOPA3HBIX KOHKPETHBIX
cutyanusix. Hanbomnee cyuiecTBeHHBI TpU UX THUIIA: MEHA, IpeKapuil U Tak Ha3blI-
BAEMBIN OLIEHOYHBIN JIOTOBOP.

1. Mena — 1oroBop, OmoOCpEAOBaBIIMI OOMEH BEIM HE Ha JEHBIH, a JIPY-
I'YIO BEIlb.
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2. Ilpekapuil FOPUIAYECKH 3aKpEIUUl Mepeaady Belld OAHUM JIMIOM B
OecriaTHOE MOJIb30BaHUE APYroro, OOS3aHHOTO BO3BPATUTh €€ IO MEPBOMY
TpeOOBAHUIO NIEPEIABILETO.

3. OLlEHOYHBIN TOTOBOP NMPUMEHSUICS B OTHOLIEHUH KPYIHOTO TOPTOBLA C
MmenkuM. [lepBbiii mepenan BTopomy Belllb ¢ 0003HaUeHHEM ee 1eHbl. Ecnu BTO-
pOMy IpOAATh BElIb 10 YKA3aHHOM LIEHE HE YAaBajoCh, OHA MOJIE)Kasa BO3Bpa-
Ty; €CJIM IPOJaxka COCTOsIIacCh MO TOYHO OOYCIIOBIEHHOW II€HE, COOCTBEHHHUKY
[IEPEIABAINCH BCE BBIPYUEHHBIE OT NMPOAAKH JEHBIM; €CIU pealn3alus BEIIH
IIPOU3BOAMIIACH MO 00Jiee BBICOKOW LIEHE, MPOJABEl] OCTaBII cede pa3HuLly,
nepenaBasi COOCTBEHHUKY MPOJAHHOW BEIM JEHEXXKHYI0 CyMMY, PaBHYIO OIpe-
JCJICHHOU LICHE.

be3pIMEHHBIE KOHTPAKThl BO3HUKAJIN TOTJA, KOTJA OJIHO JIMLO MEPEIaBaIIo
B COOCTBEHHOCTh JPYrOMY KaKy-JIMOO BEIllb WM COBEPIIAIO JIEUCTBUE C TEM,
YTOOBI APYroe JIMIO MPEIOCTaBIIO IPYTYIO BEIllb WM COBEPILMIO KaKoe-Iudo
neicTBre. be3bIMEHHBIN KOHTPAKT MPUOOpeTa I0PUIUIECKYIO CHILy C TOTO MO-
MEHTa, KaK TOJIBKO OJHa CTOPOHA BBHINOJIHWJIA JEWCTBUE WJIM Nepelasia BeElllb.
CropoHe, UCHOJHUBILIEH 00s3aTENbCTBO, MEPBOHAYAIBHO CTAM NPEIbABIATH
KOHJMKIIMOHHBIM UCK JUIsl UCTpeOOBaHMs BELIM, NEPEJaHHONW JIPYroll CTOPOHE.
[To3ke cTopoHa, UCHOJHUBILIAS 00S3aTENBbCTBO, MPEABIBIISIIA JOTOBOPHBINA UCK
(actio in factum) st MOHYXIE€HUSI BTOPOU CTOPOHBI K UCIIOTHEHUIO 00s3aTENb-
ctBa. B xogudukauuu KOctuHnana nis 3amuThl TpeOOBaHUM, BO3ZHUKABIINX U3

0€3bIMEHHBIX KOHTPAKTOB, OB O0BEAMHEHBI IIUBUIILHBIN U MPETOPCKUN UCKH.

Bomnpocs! Aj1s1 CaMOKOHTPOJIS

1. Kakoi 1oroBop Ha3bIBaJICSI KOHCEHCYaIbHbIM?
2. Uro sBAsIIOCH 00S3aHHOCTAMHM TOKYTATENs MPY 3aKIFOUYEHUN JIOTOBOpa
KYIUTU-TTPOIAXKH?
3. Kakwue cyiiecTBoBaiu BUIbl HANMOB?
UTto SBISAIOCH IPEAMETOM JAOTOBOPA NoApsAaa?

5. Uto u3 ceds mpeACcTaBisyl JOrOBOP TOBapHIlecTBa?
6. B kakux ciyyasx npekpamanoch JeHCTBUE JOTOBOPa NOpyYeHUs?
7. Kakwue cyiiecTBOBaIY TUITBI O€3bIMEHHBIX JOTOBOPOB?

7.5. IIaKkTBI

[To oOmiemy mpaBuily TOJIOE COIJIANIEHHWE OOS3aTeNhCTBA HE CO3/1aBalIo.
YuuTeiBas, 0JHAKO, HACTOSTEJIbHbIC MOTPEOHOCTH SKOHOMHYECKOIOo 000pOTa,
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PUMIISIHE CO BPEMEHEM MPEIOCTABUIIA MCKOBYIO 3allIUTYy OTMEJIbHBIM COTJIalle-
HUSIM, XOTSI OHM HE OXBATBhIBAIUCH MPU3HAHHBIM TEPEUYHEM KOHCECYaJbHBIX
KOHTpPAKkTOB. Takue coriameHus, MojJy4YuB HAaMMEHOBAHUE 3allMIIEHHBIX MaK-
TOB, MPUOOPETN IOPUIUYECKYIO CHUIY OJHOIO U3 OCHOBAaHW BO3HUKHOBEHUS
00s13aTeNIbCTB JOTOBOPHOTO XapakTepa.

[IpuHsATO pa3nuyaTh HECKOJBKO OCHOBHBIX BUJIOB 3allUIEHHBIX MAaKTOB,
MPUMEHSIBILIUXCSA B KJIACCUYECKOM IMEPUOE, JOMOJHUTEIbHBIE U MPETOPCKUE.
JloTOTHUTENbHBIE MMAKTHI MPEICTABISIN COOON COrialieHus, Ipu MOMOIIU KO-
TOPBIX K YK€ 3aKJIIOUCHHOMY MEXKIy CTOPOHAMHU JIOTOBOPY MPHUCOCAUHSIOCH
KaKoe-TO HOBOE€ YyCIIOBHE. 3aKJIIOYEHHOE COTJallleHHe ONupanach Ha Opuaude-
CKYIO 3allUTY JIMIIb TOTJA, KOTJa OH OOJieryal MoJOoKeHUe JOJDKHHUKA, COKpa-
masi 00beM Jiekalux Ha nocieaHemM odsi3aHHocTel. [IpeTopckue makThl (KisT-
BEHHOE COTJIAIlIEHHWE, COTJIallleHHe 00 YCTaHOBJICHUU JIEHEKHOTO J0Jira U Jp.).
Hekotopble 00s3aTebCTBEHHBIE JOTOBOPHI HE MOJMYYWIIM CUJIBI MO TPaXKIaH-
CKOMY MpaBy, HO CHA0KEHbI OB IOPUAUYECKON 3alUTON B IPETOPCKOM SUK-
Te. Bo Bcex cnydasx, B CyIIHOCTH, MPETOP HE CTOJILKO 3a00TWIICS O MPHUIAHUU
00s13aTeIbHOM CHJIBI COCTOSIBIIIEMYCSI COTJIAIICHUIO, CKOJIBKO O PEIPECCUU aKTa,
IIPE/ICTABIISABIIETOCS €My HEUECTHBIM U HEOJJOOPUTEIHHBIM.

[Iperopckue nakThl ObUIH MPEACTABICHBI TPEMSI KATETOPUSIMU COTJIAIICHUI:

1) constitutum debiti;

2) receptum,;

3) pactum iurisiurandi.

Cornamienue, B COOTBETCTBUU C KOTOPHIM JOJKHUK Opas Ha cebst 00s13a-
TEJIHCTBO YIUIATUTh YK€ CYIIECTBYIOIIUNA CBOM WJIM 4yXOou Joar (constitutum
debiti), 3akmro4anioch B TOM, 4TO, MOJATBEPKJIasi COOCTBEHHBIN JOJIT, TOKHUK
Mpocuil 00 OTCpPOUKe, ¢ 4eM HCTel corjiamancs. Ecnu BrmociaeacTBUM JOJT HE
BO3BpAIllajICsi, TO OH HAa OCHOBAHWM COTJIAIIICHUS B3BICKHBAJICS C JOJDKHUKA.
Kpome Toro, ¢ Hero JOMOJHUTENIBHO B BHUJE IITpada B3bICKUBAIACh MMOJOBHUHA
cymmbl nonra. Ecou mepBoHavalbHO JaHHAS KaTErOpHs COTJIANICHUS Kacaiach
JIUIIb IGHEKHOTO J10/1Ta, TO B nepuoj KOcTuHHaHa oHa cTajia pacpoCTPaHsIThCs
Ha apyrue Bemmw. [Ipu 3TOM, 3aKiroyasi COTJallieHHE, MOXKHO ObUIO M3MEHSIThH
npeaMeT goJira (BMECTO OJHOM BeIlld BO3BPATUTH JIpyryro). UTo kacaeTcs 00s-
3aTeNbCTBA YIUIATUTD YYXKOU JIOJIT, TO ATO OBIJIO HE YTO MHOE, KaK TOPYUUTEIh-
CTBO.

[TpunsTue (receptum) BKJIHOYAIO TPY BUIA MTAKTOB:

— CcoTJIallleHue 00 UCIIOTHEHUHU POJIU TPETEUCKOTO CYAbH;



156

— COTJIAIICHHE C XO35€BaMU CYJIOB, COAEPKATEISIMU TOCTUHUIT ¥ TIOCTOSI-
JIBIX JBOPOB O COXPAHHOCTHU BEILEH MPOEIKUX;

— corjamleHre 0aHkupa 00 yruiare 3a KJIMEHTA J0JTra TPEThEMY JIULLY.

Cornaimenue 00 HCIOTHEHUU POJIM TPETEUCKOTO CYAbH 3aKII0Yajoch
MEXIy TPETEHCKUM CYIheH W CIOPSIIUMH CTOPOHAMHM, TOCTHUTIIUMHU COTJIAIIe-
HUS O TIepe/iaue cropa Ha paccMoTpeHue apoutpa. [laHHoe cornamieHue Bo3na-
rajio Ha apOuTpa 00sI3aHHOCTH PACCMOTPETH CIOP. 3a YKIOHEHHE 0e3 yBaKh-
TEIbHBIX MPUYUH OT PACCMOTPEHUSI CHOpa TPETEUCKHUM CyAbsi MOJBEprayics
mrpady. Cornamienue ¢ Xx035€BaMu Cy0B, COAECPKATEIIMU TOCTUHUI] U MTOCTO-
SUTBIX JIBOPOB O COXPAHHOCTH BEHIEH MPOE3KUX CBOJIUIIOCH K TOMY, UTO OTMeE-
YEHHBIC JIUIA MPUHAMAIN Ha ce0si OTBETCTBEHHOCTh 32 COXPAaHHOCTh MMYIIE-
cTBa KJIMEHTOB. OTBETCTBEHHOCTh 3TUX JIMIl HACTYMAaJla JaXe B OTCYTCTBHE BU-
Hbl. JIMp B CWITy cily4ailHOro OeICTBHsI OTBETCTBEHHOCTh HE HacTymana. [l
3aIUTHI TOTEPIEBIIUX MPETOP MUCIIOIH30BAT MEPCEKYTOPHBIN UCK.

Cornamenue 6ankupa o0 ymiiare 3a KIMEHTa J10JIra TPETbeMy JUIY SIBIIS-
JI0Ch HE(POPMATILHBIM COTJIAIIEHUEM MEXAY OaHKUPOM (MEHSUION) U KIIUEHTOM,
CIIy’)KaIllUM LIETISIM TOPYYUTENhCTBA. B JaHHOM ciyyae mopyduTeneM KIMeHTa
nepea TPETbUM JIUIIOM BBICTyHall OaHKUp. MexaHu3M ATOro corjiaiieHus: ObuT
CIIEIYIOIINNA: €Clii y KIIMeHTa OaHKupa He OBLJIO CPEACTB AJIA OIUIAaThl, OH MpPe/-
Jarajl TpeTbeMy JIMILY TIOJy4uTh JOJT ¢ OaHkupa. B ciydyae oTkaza OaHkupa OT
IJ1aThl, KIIMEHT NOJIy4all IPOTUB HETro actio recepticia.

Pactum iurisiurandi — 106pOBOJIBHOE COTJIAIIIEHHUE, B CHITY KOTOPOTO HCTEIl
o0erraeT He B3BICKUBATH C JOJHKHHMKA MO 00S3aTENBCTBY, €CIU JTOJDKHUK MPH-
CSITHET, YTO OH HUYEro HE JOJDKeH. PaBHBIM 00pa3oMm, JOJKHUK OO€IIaeT Hc-
MOJIHUTH TPeOOBaHME KPEAUTOPA, €CIIM TOT JACT MPHUCHTY, YTO ero TpeOoBaHHUE
000CHOBaHHO M COXpaHseT cuiy. JlaHHOe cornamieHue MoJib30BajioCh MPETOp-
CKOM 3aIllMTOM, €CJIM CTOpOHA B JalbHEHIIEeM He OyaeT coOIoaaTh TaHHYIO €10
MIPUCHTY.

NmnepaTopckue MakThl MOSBUIUCH B MEPUOJ TO3THEH UMIEPUU U TIPE]i-
CTaBJSLTM cOO0M HedOopMalbHBIE COTJIAIICHUs, U3 KOTOPHIX BBITEKAN 00s3a-
TEIHCTBA, 3alTUIIIAEMbIC IPABOBLIMU CPEJICTBAMH, HCXOASAIIMMH OT UMIIEpaTopa.
Takum cpeaCTBOM SIBISUICS KOHIUKITMOHHBIA HCK.

HaunGosnee n3BecTHBIC UMITIEPATOPCKUE AKTHI:

— compromissum;

— pactum dotis;

— pactum donationis.
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Compromissum — COIJIAllIeHNue, B COOTBETCTBUU C KOTOPBHIM JIBE CTOPOHBI
pe IIeHne Kakoro-audo cropa nepenaBaid U30paHHOMY UM TPETEHCKOMY Cyabe
U ObUTM 00s13aHBI TOTYMHATHCS BHIHECEHHOMY pellIeHuI0. VIcTonHeHne 1aHHoro
COIJIAIIeHUs] 00eCneunBaIoCh TEM, YTO CTOPOHBI MEpe JaBalld CIOPHYIO Bl
WIH JICHeXKHYIO CyMMY TpeTeiickoMmy cynabe. [locnennuit momxen ObuT epenaTh
€€ CTOpPOHE, B UbIO IOJIb3Y OYJET PELIeH CIop. 3a HEUCIIONIHEHUE PEIIEHUs Tpe-
TEHCKOTO CyJIbU C BAHOBHOTO B3BICKMBAJICS IITpad.

Pactum dotis — nedopMalIbHOE COTIIALIICHUE MEXIY JHIIOM, BCTYMAIOLIIM
B Opak, U JUIOM, OOCIaloIIMM nepenaTh eMy npugaHoe. Ha ocHoBe naHHOro
COTJIAIICHUS! BCTYMAIOUINA B Opak (My») MPEeAbsABIsUT KOHAMKIIMOHHBIN UCK, B
COOTBETCTBUH C KOTOPHIM M€ MPAaBO TPEOOBATH BHITUIATHI MPUAAHOTO.

Pactum donationis — HedopManabHOE COIJIAIIEHUE O JApEHHH, B COOTBET-
CTBHM C KOTOPBIM OJIHA CTOPOHA (JapuTenb) MpeAoCcTaBiisiia JPYyrol CTOpoHe
(omapsieMoMy) Belllb WM MPaBO TPeOOBaHUS C 1IEJIbIO MPOSBUTH LIEAPOCTh B OT-
HOIIIEHUH OJ]apseMOTO.

B npeBHuil M KjaccMuecKUil MEpPUOJIbl JapeHHe MpUoOpeTano ropuanye-
CKYIO CHJTy JIUIIb TOT/Ia, KOT/ia OHO ObLIo o6siedeHo B ¢opmy ctunmyssiiuu. He-
(opManbHOE JApCTBEHHOE ACUCTBHE HE HMMENIO IOPUAMYECKON CHUJIbl. 3aKOH
OTpPaHMYUBAJI pa3Mep NapeHHs], 3a WCKIIOYCHUEM NapeHHs B IMOJb3Yy OJIMKaii-
IIUX POJCTBEHHUKOB. MarucrtparaM 3amnperagoch MNpPUHUMATh HOJAPKU OT
HACEJICHHUs TIPOBUHIINN; OBIITN 3alpellieHbl JapeHus Mexay cynpyramu. [Ipasna,
Takue JapeHHsl NpUoOpeTanu IOPUINYECKYIO CUILY, €CIIM JapuTellb yMUpal 10
OTMEHBI TapEHUS.

B umnepaTopckyro smoxy napeHue ObLIO MPU3HAHO MCTOYHUKOM 00s3a-
TenbCTBa Kak pactum donationis. Ilocne 3akitoueHHs corjiamieHus 0 JapeHUH
oJapsieMblii UMeJl MpaBo TpeOOBaTh Mepenayu mpeamera aororopa. laputens
MOT OTKa3aTbCs OT MEpPEeAayu BEIM, JACHET U T. Il., €CJIM 3TO BJIEKJIO 3a cOOOM
yrpo3y JUIsl €r0 CYIIECTBOBAHUSI WM CYLIECTBOBAHUS €0 CEMbH.

Kpome Toro, ocHOBaHUSIMU ISl OTMEHBI 1APEHUS] MOTJIN SIBUTHCS :

— He0JIaroapHoOCTh OAAPSEMOrO;

— OTKa3 0J1apsieMOro OT YKa3aHHM JAapuTels, NaHHBIX MOCIETHEMY B MO-
MEHT JIapCHUS;

— POXKJIEHUE Y AapuTelis Mmociie oOeIaHusl UM BpydYeHHUs Japa peOeHKa.

TpeboBaTh OTMEHBI JapeHUS UMENH TMPaBO TAK)Ke HACICIHUKH JTApUTEI,

CCJIM JapCHHUC YMCHBIIAIIO UX HACJICACTBCHHYIO YaCTh UMYIICCTBA.
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Bonpocs! Aj1s1 caMOKOHTPOJISA

Yrto Takoe maxTt?

Kakue BeIieIsUIMCH BUBI IPETOPCKUX MAKTOB?

Kakwue BupI MakTOB BKJIIOYANIO B ¢€0s MPUHSITHE?

Ha kakue BubI OIpa3AeisUINCh UMIIEPATOPCKUE AKTHI?

A S e

YTo ABISJIOCH OCHOBAaHUEM A1 OTMCHBI I[apeHI/IH?

7.6. O0s13aTesIbCTBA KaK ObI U3 J0T0BOPOB

OO0s3aTenbcTBa «Kak Obl U3 JIOrOBOPa» BO3HUKAJIHU, €CIIM MEXIY CTOpOHA-
MU YCTaHABJIMBAJINCh COTJIAIICHHS, HAIIOMHUHAIOIINE TOTOBOPHBIC 00s3aTeIb-
CTBa, HO CTOPOHBI HE 3aKJII0YAJIM HU OJIMH U3 TIEPEUUCIICHHBIX BBIIIE IOTOBOPOB.
OCHOBHBIMH BHJIaMU 0053aTEIbCTB M3 TAaKUX «KaK OBI JIOTOBOPOBY SIBIISUIHCH
BEJICHUE YYXXUX JIeNl 0e3 mopydeHus (negotiorum gestio) U 00s3aTeNbCTBA U3
HEOCHOBATEIHHOTO OOOTAICHHSI.

Beoenue uysicux oen b6e3 nopyuenus — OIUH U3 BUIOB KBa3HIOIOBOpa, KO-
TOPBIN COCTOMT B TOM, YTO HEKTO OEpeTcs 3a BEJACHUE UYXKHUX JIeT 0€3 BCIKOTO
MOPYYEHHS] M CO CTOPOHBI MX X035iMHA. M3 3TOr0 BO3HUKAIOT B3aUMHBIE 00s3a-
TEJIBCTBA MEX]Ty XO3IMHOM JIEN U JIUIIOM, KOTOPOE B3sIOCHh 32 MX BEACHHE. XO-
3sIMH MOXET TpeboBaTh, YTOOBI TeCTOp (BEAYyIIMi JieNia), B3sBIIUCH 3a €ro Jea,
BeJ MX C 3a00TJIMBOCTHIO XOPOIIEro XO3SIMHA W OTBEYas 3a BCAKYIO HEOpEekK-
HOCTBh CO CBOEH CTOPOHBI, a FECTOP MOKET TPeOOoBaTh OT X03siMHa jJena (dominus),
B CBOIO OYe€pe/ib, BO3MEIICHUS BCEX TEX HM3ICPKEK, KOTOPBIE OH MPEIIPUHSII,
PYKOBOJICTBYACH TMPaBUJILHO TMOHSTHIMH WHTEpPECAaMU XO3iMHA JeNla, XOTS Obl
9T U3JIEPKKU 0€3 BUHBI CO CTOPOHBI T€CTOpA HE MPUBEIH K JKEJIACMBIM PE3YITh-
TaTaM. OTH B3aUMHBIE 0053aTE€NbCTBA BO3ZHUKAIOT MPU TMOJHOM OTCYTCTBHUH
MIPEABAPHUTEILHOTO COTJIAMICHUS MEXIY XO3SIMHOM JIeJia M TECTOPOM U TIOITOMY
HE OTHOCSITCSL K YUCITY 00s13aTEIhCTB U3 KOHTPAKTA; HO OHH UMEIOT CXOJCTBO C
TEeMHU 00s13aTEIHLCTBAMHU, KOTOPHIE BO3HUKAIOT U3 IOTOBOPA MOPYUYECHUS.

Takum 00pa3oM, HEOOXOIMMBIMU YCJIOBUSIMA BO3HHMKHOBEHUS 00s13a-
TEIBCTB SBJISIUCE:

— JIeJI0, OCYIIECTBIIIEMOE T€CTEPOM, JOIHKHO OBITh UYXKUM, T. €. IPEACTAB-
JATh COOOH pacmopsHKEHUE HE CBOMMHM, a YYKUMHU TpaBaMu (PEMOHT UYKOTO
JI0Ma);

— OCYIIECTBJICHHUE JUIOM KaKUX-THOO MEHCTBUN B MOJB3Y JAPYroro JInia
JOJKHO UMETh MECTO MO0 COOCTBEHHON MHUIIMATHBE MCTIOJHUTENS, 0€3 mpeaBa-
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PUTEIBHOTO COTJIACOBAHMS C XO3SMHOM jenia. IIpu 3TOM He MMeNnu 3HaYCHHS
MOTHBBI, KOTOPBIMH PYKOBOJICTBOBAJIOCH JIMIIO, BEAYIIEE UYyKO€ Jej0: oOIie-
CTBEHHBIH JIM 3TO JIOJT, MOPAJIbHBIC M JTUYHBIC COOOPaKCHMS;

— JIEUCTBUS, COBEpIIAEMBIC TE€CTEPOM, JOJDKHBI OCYIIECTBISATHCS IS
MI0JIb3bI TPOTUBOIOJIOKHON CTOPOHBI (XO35IMHA JIET1a).

DTH IEUCTBHS PaCIpPOCTPAHSIIMCH HAa UMYIIIECTBO M IIpaBa JIUI], OTCYTCTBO-
BaBIIMX B MECTE HAXOXIACHHUS MMYIIECTBA WJIA HECTIOCOOHBIX B CHIIy TEX HWIIH
WHBIX TIPEIATCTBUN 1T03a00THTHCS O cele.

Hcku uz neocrnosamenvroeo oboeawenus (condictiones sice causa) — 3TO
TaK Ha3bIBa€MbIC KOHAUKIIUH, KOTOPbIE UMCIOT CBOMM IIPEIMETOM BO3BpaT He-
OCHOBATEIIbHOTO oboraimieHus 3a 4yxou cdeT. HeocHoBaTenpHOE obOoramieHme
MOJIy4aeTcsl B TOM CJy4yae, €CIM U3 HMYIIECTBAa OJHOrO JIUIA TEPEXOAUT B
MMYIIECTBO JAPYTOT0 JIMIAa KakKas-IM0O IEHHOCTh, M 3aT€M OKa3bIBACTCS, UTO
JUTSL YIIEpKaHUsI 9TOM IIEHHOCTH MOJIy4YaTeIeM HEeT IOCTaTOYHOTO I0PUANYECKOTO
OCHOBaHMS.

[Ipu Takux yciaoBusix oOoraiieHue 3a 4yKOW CUeT JOJDKHO OBITh BO3Bpa-
IIEHO, Ui Yero TMOTEPHEBITUH MOXKET MPEAbSIBUTH K 00OTaTHBIIEMYCS
B 3aBHCUMOCTH OT OOCTOSITENIbCTB OJHY U3 CJICAYIOMUX aOCTPAKTHBIX HMHJIUK-
105058

1. [InaTex He cymiecTBytomero goira (condictio indebit): B ommboyHom
yOEXKIEHUH, UTO s BaM JIOJDKCH, 51 BaM YIUTAYMBAlO; TETIEPh S MOTY YIUTAY€HHOE
notpeboBaTh oOpaTHO. Ecnu oboramienne nuia ObUIO CBSI3aHO C €ro Hejao0po-
COBECTHBIMH JCHCTBHSIMHU, 3TO JIMIIO OBUIO OOSI3aHO ITOJIHOCTBHIO BO3MECTHTH
ymep0. OgHako ecii K OOOTaIlleHHWIO TPHBENIa OIIMOKa, TO OO0OTaTHUBIIHKCS
00s3aH ObLJI JIUIIb BO3BPATUTH 0OOTAIICHHE.

2. Ecnu 4To-1n00 mpenocTaBiIeHO B OKMJAHWUU HACTYIUICHHUS B OyIyIiem
M3BECTHOTO JIO3BOJICHHOTO PE3yNbTaTa, a 3aTeM 3TOT pe3ybTaT HE HACTyMaeT
(condictio causa data causa non secuta). [lomyunBmmii npuHy>XaaeTcs K BO3Bpa-
Ty HEOCHOBATEJILHOT'O O0OTAIlICHUS JaHHON KOHIUKIUECH.

3. Ilepenano yTo-mu0O0 JJIS LEIH, 3alpeIIeHHON 3aKOHOM WJIW IS IICIIH,
npoTUBOpeyalieid HpaBcTBEHHOCTH (condictio ob injustam wuiu ob turpem
causam). [IpegmeTrom Takux MCKOB OBLIO BO3BpAIllEHUE MOXUIIEHHOTO UMYIIIe-
CTBa, a B CJIy4ac CAydyalHOH ru0enr — BO3MEIICHUE HaWBBICIICH IICHBI BEIH 32
BpEMsI MEXKTy MOXUIICHUEM U MPUCYKICHHEM. BUHOBHBIN BO3BpaIail HE TOJTb-
KO ITOJTYYEHHBIC TIJIOBI, HO M BCE TO, YTO COOCTBEHHHMK MOT IOJIYYHUTh, €CITH OBl
OH BJIaJIE]T BENIHIO.
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4. Ipyrue cimydad, KOTOpbIC HENb3s1 ObUIO MOABECTH IO NMEPEUUCICHHBIC
KOHJIMKITMH, OCTaBaJIMCh MOJI oOmuM uMeHeM condictiones sice causa (Hampu-
Mep, Clydal 3aiiMa y MaJOJIETHErO: 3a€M KakK JOTOBOpP HEJICUCTBUTENEH, HO
B3SIBIIIMM BCe e oboraTuics (sice causa)).

BOHpOCbI AJI CAMOKOHTPOJISA

Yrto Takoe 00s3aTENhCTBA «KaK ObI M3 JOTOBOPa»?
UYro npenctapiisiyio co00i BeACHUE UyXKUX Jei 0e3 mopyueHus?

W=

Koro na3siBanu recropom?

4. Yro sABIAIOCH HEOOXOAMMBIMHU YCIOBUSMU JJIsi BOSHUKHOBEHMSI 00s3a-
TEJIbCTB MPHU BEACHUU UYXKHUX €]l 0e3 MOpyUYeHHs?

5. B uem 3akirodanach CyIIHOCTh MCKa M3 HEOCHOBATEIBHOIO oOoraiie-
HUs?

7.7. O0513aTEeILCTBA U3 AeJIUKTOB U KaK ObI U3 1eJIUKTOB

ITox paenmukTom (delictum) moHMMaeTcs BCAKOE MpPaBOHAPYIIEHUE, MPUYHU-
HSIIOIIIEE BpEJ] OTJEIBLHOMY JIMILY, €r0 CEMbE WM UMYIIECTBY, BCSIKOE HapylIle-
HUE TIpaBa WM 3ampeTa. B pe3ynbrare neauKTa BOSHUKAIOT HOBBIE IIPaBa M HO-
BbIe TIpaBOBbIe oOs3aHHOCTH (Obligationes ex delicto). K riaBHbIM nenmukram
UBUJIBHOTO MpaBa OTHOCKJIUCH: Kpaxka (furtum), oOuna (iniuria), MOBPEXKICHHUE
WIN YHUYTOXKEHHUE 9y>K0T0o uMytiectBa (damnum iniuria datum).

[IpuHUIMNIMATEHOE TOJIOKEHUE 3aKITI0YAETCA B TOM, YTO B JPEBHEHUIINN TTE-
pUOJI NETUKTHl HOCHJIM YaCTHOIMPABOBOW XapakTep. DTO 03HAYaeT, YTO BUHOB-
HOTO TIpecielyeT He TOCYAapCTBO, HE OpraHbl BIACTH, a caM moTepresiuid. [To-
CTpaJiaBIIeMy IIPEIbSBIAIOTCS UCKU U3 MpaBOHapyIieHui (actiones ex delicto).

B 287 r. 10 H. 3. 3aKk0H AKBUJIMS yCTaHOBUJI OTBETCTBEHHOCTH 32 YHUYTO-
KEHUE W TOBPEXIeHUE 4dyxkux Bemied. [Ipuyem He uMesno 3HayeHUs, KaKuM
MMEHHO CITIOCOOOM Bellb OblJla YHUYTOXKEHA WM MOBPEXKACHA: UCIIOpYEHA, CO-
AOKEeHa, pa3pyllieHa, cJIoMaHa, pa3opBaHa, pa3ouTa, pa3auTa.

[To sTOMy 3aKOHY, €CIM KTO MPOTHBO3AKOHHO YOWIJI 4y»oro paba wuim 4y-
’KO€ YETBEPOHOTOE KUBOTHOE (JI0MIaab, ObIKa, OBITY, MyJia, OCJIa), TO OH 00s3aH
OBLT yIJIaTUTHh XO3SMHY BBICHIYIO IIEHY, KOTOPYIO BEIllh MMeJa B TEUCHHUE IO-
CJIETHETO TOJa. A €ClIM KTO TOJIBKO PaHWI YyXOro pada, WK KUBOTHOE, WU
YHUUYTOXXUJI KaKyr0-JIM0O WHYIO Belllb, TO OH 00s3aH BO3MECTUThH XO3SHUHY BBIC-
Iy 1IeHYy, KaKylo Takas BeIllb MMejla B TeUeHue mnociemanero mecsma. OTBeT-
CTBEHHOCTH IO JAHHOMY 3aKOHY HAacTymajla Kak B CIydae yMBIIUICHHBIX JEii-
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ctBuii (dolus), Tak u B ciiydae mpocTOi HEOPEKHOCTH, T. €. JISTKOH HEOCTOPOXK-
HocTH (culpa levis) co cTopoHbl puuuHUTENsA. IMEIoch B BUAY MOBPEKICHHE
TEJIECHOH BEIH, COBEPIICHHOE HEMOCPEACTBEHHBIM (PU3UYECKUM BO3JIEHCTBUEM
BUHOBHOT'O Ha Hee.

B nepuon no3gHei pecnyOiIMKyA U UIMIIEPUH 0053aTeNIbCTBA, BOZHUKAIOIIUE
U3 MpaBOHAPYUICHUH, peTepnenu psig u3MeHeHud. Eciu no nuBuibHOMY TIpa-
BY, KaK siBCTByeT U3 3akoHOB XII TaGmuu, BCAKOe NMPUUMHEHHE BPEIa, HE3ABU-
CUMO OT TOT'0, COBEPILIEHO OHO 0 BHMHE WM 0€3 BUHBI, IOJDKHO ObUIO TOBJICYb
3a c000W OTBETCTBEHHOCTh, TO TENEPh HA MEPBOE MECTO BBIIBUTACTCS MOHITHE
ymbicia (dolus), T. €. He BCsAKOe, HO JIMIIIL BUHOBHOE NMPUYMHEHHUE yIiepOa, Biie-
4eT 3a coOoi 00s3aHHOCTh BO3MeIlleHHusA. OTBETCTBEHHOCTh HACTYMAET U MPHU
HEOCTOPOKHOCTH (culpa). M3menstores rpanuiisl Mexy nyonuuasiMu (delicta
publica) u uvactHeiMu (delicta privata) nenukrtamu. IlocTeneHHO HEKOTOpBIE
YaCTHBIE JEJIMKThI epexoaaT B myoauunble. [IpexHue kareropuu (kpaxa, oou-
1a, MpUYMHEHUE yiepoba, oOMaH) cTajau paclpOCTPaHATHCS Ha HOBBIE OTHOIIE-
HUs. THBIMU cllOBaMM, BO3HUKAIOT HOBBIE BU/IbI IEJTUKTOB, @ CTAJIO OBITh, U HO-
BbIC BUJIBI HICKOB.

OcHoBaHME OTBETCTBEHHOCTH TaKOBO: OTBETCTBEHHOCTh BO3HHKAaJa, €CIIU
OBLJ YCTaHOBJIEH COOTBETCTBYIOIIMI HCK. HeT ucka — Het nenukra. ['naBHoe mo-
CJIEJICTBUE JCIUKTA — 3TO ACHEXKHBIN mTpad (poena), HanaraeMplili Ha IPUUUHU-
tens. Ha mrpad HauMHAIOT CMOTPETh, KaK Ha CPEICTBO BO3MEIICHUS UMYIIe-
CTBEHHOTro Bpena. Bennuuna mrpada crana onpeaenstcss pa3MepoM MOHECEH-
HOT'O TIOTEPIIEBIIUM YOBITKA. 3aTeM CTalli KOMOMHUPOBATHCS MmTpad U BO3ME-
meHne yoniTka. O0s13aTeNbcTBa U3 JSIUKTOB 10 00IIEeMy MpaBUIy HE IMepexo-
JWIA Ha HAcJeAHUKOB. [lepeMeHbl KOCHYJINUCh TaKUX JENUKTOB, KAK BOPOBCTBO
WJIM KpaXka, 00K1a, TOBPEXICHHUE YY>KOTO UMYIIIECTBA.

[Tonsitue 6oposcmea (furtum) pacnpocTpaHsieTcss Ha HOBbIE CIyyaud — OHO
CTAaHOBHUTCS HE TOJBKO YACTHBIM, HO M MyOJMMYHBIM AETUKTOM. OTBETCTBEH-
HOCTb 32 BOPOBCTBO ycuiuBaeTcsi. Ha Hero 1opucThl HAUMHAIOT CMOTPETh KaK Ha
CO3HATENIbHOE AeicTBHE. VX ompenesieHre BOPOBCTBA TJIACHUT: «3JIOYMBIIUICH-
HBIM 3aXBaT BELIU B LEJSIX NMPUOOpPETEHHs BBITOJABI. 3aXBaT WJIM CAMOM BEIllH,
WM TOJIb30BaHMS BELIbIO, WJIM BIIaJIeHUs Bellbioy. [loxuiienue Beum nMeHyeT-
cs furtum rei. HempaBomepHOe moap30BaHue 9yKoi Bermibio — furtum usus. I[lo-
XuIeHue BiajgeHus — furtum possessions — COOCTBEHHUK KpaJieT CBOIO BEIllb Y
JuIa, KOTOpOMy OHa Obula mepefaHa B KauecTBe 3ayiora. OTBETCTBEHHOCTDH 3a
BOpOBCTBO npuoOperaer HOBbIA Bu. C III B. 10 H. 3. BOpa HE OTHAIOT MOTEP-
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MEeBILIEMY, 3aTO JEHEKHOE B3bICKAHNE YBEJIMUMBAETCS, COCTABIISAA B Psijie Cllyda-
€B YUETBEPEHHYIO CTOUMOCTbH BEIIIH.

OpmHako COXpaHUIIOCh TEeJIECHOE Haka3zaHue Bopa. [Ipucyxmenue k mrpady
3a BOPOBCTBO BJICKJIO 3a coboi OecyecThe (infamia) BuHoBHOTO. [loTepneBimii
ObLT BIIpaBe UCTPeOOBATH BEIIb WM €€ CTOMMOCTh Y BOpa WM y €ro HACJIEIHU-
koB. Korga B mepuon umnepud BOPOBCTBO MPEBPATHIIOCH B IyOJIMYHOE TIpe-
CTYIUICHHE, TO MOTEPIEBIINI MOT, BMECTO NPEIBIBICHUS K BOPY HCKa, BO30Y-
JUTH IPOTUB HETO YTOJIOBHOE MPECIIEI0BAHUE.

K kpaxe npumbikaet epabesrc (rapina). B I B. 10 H. 3., Tounee B 76 T. 10 H. 3.,
rpabex BbIIEsAETCS B 0COOYIO KaTeropHio JeNUKTOB. IMEIoTCs citydau coenu-
HEHUs BOpoBcTBa ¢ HacuinueM. Cro/ia ke OTHOCATCS: Kpaxka MpH HoXKape, Mpu
KOpaOJIEKPYIICHUH, TOBPEKICHUE HWMYIIECTBA, MPOU3BEICHHOE HECKOIbKUMHU
muramu. OTBETCTBEHHOCTH MU Tpabeke — BO3MEIIEHUE YUETBEPEHHOTO pa3Me-
pa MPUYMHEHHOTO BpeAa WIM yYETBEPEHHON CTOMMOCTH TOXHUIIEHHOW BeIIu.
Kpome Toro, BUMHOBHBIM moaBepraercsi OecuecTbro. s MpUMEHEHUs 3TUX
CaHKIIMM UCK JOJDKEH OBITh MPEAbABICH B TeueHUe roja. B mepuon umnepuu
rpabex 0€30rOBOPOUHO CUUTAJICS MTYOJIMYHBIM JICTUKTOM.

O6uoa (iniuria). Cro/1a OTHOCSTCS pa3IMYHbIE TIOCITaTeILCTBA HA TUYHOCTB:

— TEeJECHBIC TIOBPEKICHNUS;

— OCKOpOJIeHHEe CIOBaMU WJIH JiesioM (verbis aut re).

[IpeaycMaTpuBarOTCs CaHKIMHM U 32 MyOIMYHOE MPOU3HECEHUE OCKOpOU-
TEJIBHBIX CJIOB TPYMION JUIL (convicium), a MO3/JHee — OCKOPOUTEIbHBIEC MHUChMa
(famosi libelli). Ecamu obuny nmpuyuHuam 0€3yMHBIA JTUOO0 HECOBEPIICHHOJICT-
HUM, TO OHU OTBETCTBEHHOCTH HE TMoJiexkanu. Ho eciu UM camMuM KTO-TO HaHEC
obuay, TO OOMAYUK HEC OTBETCTBEHHOCTh. My OBLI BIIpaBe BO30YIUTH Ipe-
ciefoBaHue 3a 00Ky, HAHECEHHYIO KEHE; OTell — 3a 00uay gouepu. Eciu oou-
Jla HaHeceHa paly, TO CUUTAJIOCh, YTO OOMXKeH ero rocrnoaud. Obuna, mpuyu-
HEHHAs C COTJIaCHs MOTEPIIEBIET0, OTBETCTBEHHOCTH HE BJICKIIA.

B otnensHyto rpynmy 000COOMIUCH TSKKHE OOWIbI, OOBSIBICHHBIC MyO-
JUYHBIMH: 00WJa, HAHECEHHAss MarucTpary, pOAMTENSM, MaTPOHY; HAHECEHHAs
myOJIMYHO; BBIpA3UBIIAsACS B HaHECEHUHU paH. B | B. 70 H. 3. yroiioBHO Haka3zye-
MBIMH CTaJIi TOOOH W BTOPXKEHHUE B UyKO€ JKWIUIIe. B rmepuon mo3aHeit nmie-
pUU TIOTEPIIEBIINNA OT OOUIBI MOT BO BCEX CIIy4asiX BO30YIUTh MPECIIEIOBAHNE B
yroJIoBHOM Topsinke. Ho yacTHOMIpaBOBOM crOCO0 MpecieIOBaHMs COXPAHSIICS.
DTO 03Hayajo, YTO MOTEPIEBIIMNA MOT JCHCTBOBATH, KaK TOBOPUIIU FOPHUCTHI,
civiliter unu criminaliter. Mcuezator mpexHue TBepAble pa3Mepbl mTpados,
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Hanaraembix nipu obune (300 unu 25 accoB). B xoHIe pecny0iauKu ycTaHOBU-
JIOCh MPABUIIO, YTO B CiIy4yae TSKKOM OOWIbI, pasMep mTpada B KaxKIOM OT-
JCIbHOM CJIy4ae yCTaHABIMBAJICA MPETOPOM, KOTOPBIA YUYUTHIBAT KOHKPETHBIC
ocobenHocTH jaena. Ha BennunHy mrpada MOIIM BIMSTH, HAPUMED, TAKECTb
MOCSTaTeNbCTBA, OOLMIECTBEHHOE MOJIOKEHNE OOMKEHHOTO U APYyTrue 0COOCHHO-
ctu. O0uIa Taxk)xe BJIEKIIA 3a COOOM OecUuecThe.

[IpuMeHeHre MpeTopoM M I0pUCTaMU 3aKoHa AKBHIIUSA pacmuupriiock. [log
HEro CTajlM MOJBOAUTH BCSKOTO POJA yiyepd, NPUUUHEHHBIU UYHCOM)Y UMYUje-
cmgy (damnum iniuria datum). ITo aTOMy 3aKOHY OTBeuai, HampUMep, TOT, KTO
JUIIWIT 9yK0ro pada cBOOObI, BCIEACTBUE Yero pad ymep ¢ rojioay; TOT, KTO
COBEpUINJI TailHOE MOBPEXJACHNUE Uy KHX JCPEBbEB, KTO HAHEC paHbl CBOOOIHO-
My uenoBeKy. OTBETCTBEHHOCTh IO 3aKOHY AKBUJIMS CTajla HACTYNAaTh HE TOJIb-
KO B CJIy4asiX YMBIIUICHHOTO MPUYMHEHUS BPEa, HO U MPHU JHOO0H HEOCTOPOK-
HocTH (culpa) B Tom umciie npu jeryaiiieit Bune (culpa levissima). Coxpanu-
JIOCh CTApUHHOE MPABUIIO: €CIIM MPUYMHHUTENh OTPULIA] CBOIO BHHY, TO OTBEYAl
B JIBOMHOM pa3Mepe NpOTUB MPUIMHEHHOTO yiepoa.

Hacunue u yeposwr (metus). B 1B. 10 H. 3. nperop OKTaBuUil yCTaHOBUJI
IOpPaBUJIO, YTO HE NMPHU3HAETCS JNEHCTBUTENIbHBIM JOTOBOP, COBEPUICHHBIN IOA
BIUSHUEM Hacwiusa U ctpaxa. [loTeprieBmiuii BlipaBe B3BICKATh YYETBEPEHHYIO
CTOUMOCTb, IPUYMHEHHOTO €MY BpEia, B TOM CIIy4ae, €CJH JIMLO, COBEPILIUBIICE
HACWJINe, WU TPpHOErHyBIIee K yrpo3aM, He BO3BPATUT HEMEAJICHHO TOM BEIIH,
KOTOpasi MpUIIlIa K HEMY BCJIEACTBUE MPUHYKICHUS.

Obman (dolus malus). DTOoT AeIUKT ObUT yCTaHOBJEH B 66 T. 10 H. .
nperopoM ["aom AkBuUIIMEM, U3BECTHBIM IOPUCTOM. B MIMPOKOM cMBICHE Cl10-
Ba moj «dolus» moOHHMaeTCsl BCIKOE 3I0HAMEPEHHOE JACUCTBUE, T. €. 3JI0M YMBbI-
CeJl TIPH HEHCIIOJIHEHNUU 0053aTeNbCTBA. JTO 3HAUUT, YTO JIUIIO CBOUMHU CO3HA-
TEJIbHBIMU JCHCTBUSIMHM BBEJO B 3a0yXJEHHUE JIPYT'YIO CTOPOHY, BCIIEICTBUE
4ero mocienHss morepmena ymep6. MiMeeTcs B BUILy 3aBeIOMOE MOBPEKICHHUE
umyiectBa. Mick Ha ocHoBanuu oOmana (actio doli) uMen 1enp0 BO3MECTHUTH
MpUYMHEHHBbIE YOBITKM B OJWHAPHOM pa3Mmepe (mpaBia, JHIIb B Clydae, eCiu
JMI0, MPUYMHUBILIEE YIIepO, HEe 3aryIaiuT IPUYMHEHHOTO UM Bpeaa 100pOBOJIb-
HO WM JIUIIb B CiIy4ae, €CIU y TOTEPIEBIIEr0 HET HUKAKOrO IPYroro HcKa
npoTuB oTBeTunka). Ecian B pesynbrare oOMaHa 3akiIl0YeH JTOTOBOpP, TO BCIE-
ctBue ucka no doli 3ToT AoroBop mpu3Haercd HeneWcTBUTENbHBIM. Eciu 00-
MaHIIMK NMPEAbIBUT UCK, BBITEKAIOMINNA U3 3aKJIFOUYEHHOTO JJIOTOBOpa, TO MOTEP-
NEeBIINA OT 0OMaHa MOKET BO3pakaTh MPOTUB MCKA CCBUIKOM Ha TO, YTO OH OBLIT



164

BBe/IeH B oOMaH (exceptio doli). OcyxneHue 3a oOMaH BJIEKJIO 32 coOoi Oecue-
CTheC.

Ipuuunenue ywepba xpeoumopam (fraus creditorum). Ciaydanoch, 49To
JOJDKHUK, TMPOTHB KOTOPOTO COCTOSJIOCH Cy/IeOHOE pellleHHe, OTUYX Il CBOEC
MMYIIECTBO /10 Tepesjaud TaKoBOTro Kpeautopam. [1loaTomy mpeTop ycTaHOBHIL,
YTO €CIU JOJDKHHK OTYYXKIald CBOC MMYIIECTBO BO BpEA KPEAUTOPaM, TO OHH
MOTJIM TOTpeOOBaTh MPHU3HAHUS HEJACHCTBUTENBHBIMU JIEHCTBUS JTOJDKHUKA,
NPUYMHUBIIETO UM YIIEpO, U BEPHYTHCA K CTapOMy MOJIOKEHHUIO (restitutio in
integrum). Hampumep, HEKTO OTIMYCTWJI HA BOJIO pabOB, YTO YMEHBIIUIO UMY-
IIECTBO OTITYCTHUBIIIETO, a 3TO MPUUUHIIO yiiepOd kpeautopam. Ciie1oBaTeNbHO,
YEJIOBEK, YK€ MOJyYHUBIIHA CBOOOIY, MOT OBITh BO3BpAILEH B PaOCKOE COCTOS-
HUE U MpOJaH Uil YAOBJIETBOPEHUS NMPETEH3UN KpeauTopoB. Mck Mor ObITh
MPEIbSIBICH KPeIUTOpaMHU JODKHUKY U €r0 COOOITHHKAM — MOCTOPOHHHUM JIH-
1aM, KOTOPBIM JIOJDKHUK Mepeaall UMYyIIecTBO 0€3B03Me3/1HO ((PUKTHUBHAS Mepe-
maya).

Hoxsanvnvle ucku (actiones noxales). I'naBa cembu (pater familias) nmen
MPaBO BBIIATh MOTEPIIEBIIEMY MOJABIACTHBIX €My JIUI, MPUYUHUBIIUX yIIepO.
Ho B cBsiz3u ¢ Tem, 4TO CHIHOBbS CTajlu 0oJjiee WM MEHEE CaMOCTOSATEIbHBIMU
JUIAMH, TIPETOP MPEANHUCHIBAT MOTEPIEBIIEMY, KOTOPOMY CBIH OBLIT BBIJAH, OT-
IYCTUTh €T0 Mociie OTPabOTKH CyMMBI IITpada, KOTOpbIHA nojarajics 6l o 00-
MM TIPaBUJIaM 3a COBEPILIEHNE CHIHOM JICHCTBUS, €CITU ObI CHIH OTBEYAJI CaM.

becuecmve (infamia). HekoTopble NeNUKTHI, KAK OTMEYAJIOCh paHee, BICK-
7 3a coboit 6ecuectbe. s mpuunMHUTENS Bpeaa 0ecYecThe UMENO CBOUM I10-
CJIEICTBUEM OTpaHMUYEHHUE MPaBOCNOCOOHOCTH. Takoe orpaHMYeHHE HACTYHAaJlo
WM B CWJIy 3aKOHa, WJIM IO PacloOpsDKeHHI0 BeIcmiero maructpara. Ilocne
HAJOXKEHHsI OecuecThsi MOTJIHM TMOCIEA0BaTh: UCKIIOYCHHE U3 CeHara, MOoTeps
npaBa ObITh M30paHHBIM B Maructpar. becdecThe, HAIOKEHHOE IEH30POM 3a
HEoIOOpUTENbHOE TIOBEIEHNE, BICKJIO 3a CO00M Te ke mocienctsus. B Menee
CepbE3HBIX CIyYasX, Korja OecuecTbe Hajarajaoch IpeTopoM, BUHOBHOMY JIUILY
3aMpenianoch BEACHHE YYXUX CyAeOHBIX el M Ha3HaueHWe CyneOHOro mpen-
CTaBUTETIS.

B mepuon nmmnepun «uH(paMUpOBaHHBIE» HE MOTIH 3aHUMAaTh HEKOTOPHIC
nomkHocTH. O0s3aTenbCTBA MOTJIM BO3HUKATh U B CUJIY JEHCTBUIl, COBEPILEH-
HBIX 0€3 yMbICJIa, IO HEOCTOPOKHOCTH. B 3TOM ciyuae roBopAaTt 00 «o0s3aTenb-
CTBax Kak Obl U3 mpaBoHapyIeHui» (obligationes quasi ex dilicto). 3aech mauro
HECET OTBETCTBEHHOCTh B CHJIY 3aKOHA WM 3AUKTa. OTBEYaeT TOT, KTO MPHUIH-
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HUJI Bpe 1o HeOpesxxHocTH. MiMeeTcst B BUy J€HEKHAasi OTBETCTBEHHOCTh. Ciofa
OTHOCSITCSL:

— OTBETCTBEHHOCTD CYyJIbU MEpe]l TSKYIIMMHUCS 32 HEOPEKHOE UCTIOTHEHHE
CBOMX OOS3aHHOCTEW, 3a HEMPAaBWJILHOE pPEIICHHEe, BBIHECEHHOE, HalpuMmep,
BCJIC/ICTBHE HEONBITHOCTH, 32 OIIMOKY MpH BEACHUHU Mporiecca. Pazmep B3bIcka-
HUSI MOT JIOXOJHTH Ja)Ke JI0 MOJIHOM IIEHBI CIIopa;

— OTBETCTBEHHOCTb 3a BbIOpoOIIeHHOe M BbUIMTOE (actio de effusis et
deiectis). Eciiu uto-HHOY b OyJeT BHIOPOIICHO WJIM BBUIMTO M3 OKHA MOMEIIle-
HUS, )KUJTUINA, KBAPTUPHI B TAKOE MECTO, T/I€ XOUT WM MPOe3kKaeT MmyoauKa, Ha
yIUIly WU TUTOIIAlb, TO 32 Bpe., MPUIMHEHHBIN MPOX0XKHM, OTBEYACT XO35IWH
MOMEIEHUs, JOMa, XOTd Obl OH W HE ObUI HEMOCPEICTBEHHBIM BHHOBHHKOM
(yuriep® MOTIIM HAaHECTH OOWTATENu JI0Ma, T. €. palbl, IE€TH, TOCTH). YIIepo Mor
OBITh MMPUYMHEH 3J0POBBIO CBOOOJHOIO YEJIOBEKA WM JIa)Ke MOBJIEUb 3a COOOM
ero cmepth. B mocienneM ciydae mrTpad Mo HUCKy Jit0OOro rpaxkJaHWHA MOT
npoctupathes 10 S0 Thic. cectepuuen. Eciny cBOOOJHOMY Y€I0BEKY NPHUUUHEHBI
TEJIECHBIE MOBPEXKACHUSI, TO COIIacHO JlurectamM «CyJpsi UCUUCISIET IUIATy Bpa-
9y U MPOYHUE PAaCXO/Ibl, BEI3BAHHBIC JICUCHHEM, a PAaBHO 3apa00TOK, KOTOPHKIH 1MO-
TEPIEBIINI MOTEPsUI, HO HE MPOU3BOJIUTCS OLIEHKU PYOIIOB OT paH U o0e300pa-
KEHHsI, T. K. CBOOOJHOE TEJO0 HE TMOJJICKUT OIeHKe». OTBETCTBEHHOCTD 3a TO-
CTaBJICHHOE M MojBeleHHOoe (actio de positis et suspensis) o3Havala, 4To €l y
J0Ma YTO-TMOO TOCTABIEHO WM TOABEIICHO TaK, YTO OHO MOXET YIacTh,
HamnpuMep, BbIBECKA, U IPUYUHUTH yIIepO KOMY-JIH00, TO K XO3iUHY MOT IpH-
YUHUTh UCK JIOOOM, XOTs Obl Bellb M He ynana. CrenoBaTtesibHO, OTBETCTBEH-
HOCTb HACTyIlaja 3a CaMyl BO3MOXHOCTb NMpHUMHEHUs yuiepOa. HanoxeHHbIH
1o 3ToMy HcKy mrpad 10 10 TeIC. cecTepuueB 1Iea B OJIb3Yy UCTLA;

— OJM3KO K 3TOMY KBa3WUJCIUKTY CTOSUIO COACPKAHHUE AUKHX JKUBOTHBIX B
TAaKOM MECTe, TJI€ MOIJIM HaxXOAUThCs Jtoau. Ecin KUBOTHOE NPUYMHUIIO
cMepTh cBOOOAHOMY, TO Hanmaraics mrpad a0 200 Teic. cectepuueB. [Ipuunne-
HUE TEJECHOTO TOBPEXJEHUS BIIEKJIO 3a OO0l BO3MEIIEHHE BCEX YOBITKOB.
[IpuurHeHue uHOroO yiiepOa BIEKIO 3a cOO0H B3bICKAHUE YOBITKOB B IBOWHOM
pasMmepe;

— OTBETCTBEHHOCTbH X03sieB KopabJieil (nautae), rocTuHUIl (caupones), Mo-
cTosutbix nBopoB (stabularh). Eciu ma xopabrne, B roctuHmIe, Ha MOCTOSIOM
ABOpe 4TO-TH00 OyAeT YKpaJeHO y MyTENIeCTBEHHHKA, TO OTBEYAIOT: KalHUTaH
Kopalmsi (CyIOX035MH), COIEpKaTellb TOCTHHHUIIBI, COJEpP’KATellb MOCTOSIIOTO
nBopa. OTBETCTBEHHOCTh HACTyIalla M 3a NMOBpEXAcHUE Beulel. Bee atu nmna
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OTBEYAIOT B JIBOWHOM pa3Mepe 3a 0OOMaH UM BOPOBCTBO, COBEPIIICHHBIE X CITY-
ramMy B OTHOIIICHUH MPOE3KUX. B OCHOBY 3TO# OTBETCTBEHHOCTH OBLIO TIOJIOXKE-
HO COOOpakeHHE, YTO XO3SHH JOHKEH OBITh OCMOTPUTEIHHBIM B BHIOOPE CBOMX
cinyxamux (culpa in eligendo).

BOHpOCbI AJIA CAMOKOHTPOJIsA

YT0 MOHUMAJIOCh oA I[GJ'II/IKTOM?
YTo ABIAIIOCH Q)OpMaHBHBIM OCHOBAHHUCM OJIsA OTBETCTBEHHOCTH?

W=

Y10 MOHUMAJIOCHh O «00MI0M»?

4. Kakoe 1opuanuecKkoe MoCIeICTBUE BJICKIIO 3a CO0O0M 3aKII0OUEHHE JI0T0-
BOpa MoJ BO3/ICHCTBUEM HACHIIUS U YTPo3?

5. Kakyro nens npecienoBai HCK «Ha OCHOBaHUHM OOMaHa»?

6. Kakwne nocieacTBus MOIJI0 BEI3BATE OecuecTre?

7. Uto sABISUIOCH OCHOBAaHHUEM JJIi OTBETCTBEHHOCTH IIPH «00S3aTellb-

CTBax Kak Obl U3 IPaBOHAPYIICHHI»?

TEMA 8. IIPABO HACJIEAJOBAHUA

8.1. OcHOBHBIE HHCTUTYTBI PUMCKOTO HACIIECTBEHHOTO IIPaBa
8.2. HacnenoBanue 1o 3aBeliaHuio

8.3. HacnenoBanue 1o 3akoHy

8.4. IlpunsaTHe HacIeICTBA U €T0 MOCIEICTBUSA

8.5. Jleratel u punenkomMuccsl

8.1. OcHOBHBIC HHCTUTYThI PUMCKOI'0 HACJICACTBEHHOI'0 IIpaBa

IlousiTue u BuAbBI HacJenoBaHusA. HacnenoBanue — repexoj; UMyIIECTBa,
npaB 1 00S3aHHOCTEN COOCTBEHHUKA B CBSI3H C €r0 CMEPTHIO K OJJHOMY WJIM He-
CKOJIBKUM JIPYTUM JIUIIaM T10 3aKOHY WJIM MO 3aBenianuto. HacneacTBo cocrosiio
13 WMYIICCTBEHHBIX TpaB HACIEIOAATENsA, a CEMCHHBIC W JIMYHBIC TpaBa HE
HACJIEI0BAIIUCH.

«Hereditas nihil aliud est, quam successio in universum jus quod defunctus
habueril» — «HacnenoBanue ectb He YTO MHOE, KaK IMPEEMCTBEHHOCTh BO BCEH
COBOKYITHOCTH TIpaB, KOTOPBIE MMEN YMepIIuii». JTa (pa3a BbIpakaeT HICHO
YHUBEPCAIBHOTO MIPEEMCTBA, OJHAKO TaKOe MPEEMCTBO BO3HUKIIO HE Cpasy, OHO
BbIpa0aThIBajIach B JOJTOM IPOIIECCE UCTOPUUSCKOTO pa3BuThsi. HaciaenoBanwue

BO3HHUKJIO IIOCJIC BO3HHKHOBCHHA TOCYAApCTBA M PA3BUBAJIIOCH IMAPAJUICIIBHO


http://www.nnre.ru/yurisprudencija/rimskoe_pravo_konspekt_lekcii/p11.php#metkadoc2
http://www.nnre.ru/yurisprudencija/rimskoe_pravo_konspekt_lekcii/p11.php#metkadoc3
http://www.nnre.ru/yurisprudencija/rimskoe_pravo_konspekt_lekcii/p11.php#metkadoc4
http://www.nnre.ru/yurisprudencija/rimskoe_pravo_konspekt_lekcii/p11.php#metkadoc5
http://www.nnre.ru/yurisprudencija/rimskoe_pravo_konspekt_lekcii/p11.php#metkadoc6
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Pa3BUTHIO TIpaBa COOCTBEHHOCTH, KOTJ]a B PYyKax OTMEJbHBIX TJIaB CEMbU CTaJIO
CKaIUTMBAThCSI UMYIIECTBO, MpaBa U 00S3aHHOCTH, KOTOpPbIE ObUIO HEOOXOAUMO
nepesaTh KOMY-TO MOCJIE CBOEH CMEPTH.

Buovwl nacneoosanus:

— HaCIIEJOBAHUE IO 3aBEUIAHUIO;

— HaCIIEJOBAHUE I10 3aKOHY.

Hacnenosanue mo 3aBerniaHuio 3aBUCEI0 OT BOJIM HACJIENOAATENS, KOTOPBIi
UMEJI IPABO PACIIOPSIKATHCS BCEM CBOMM HMYIECTBOM. [IpaBo ocTaBisTh 3aBe-
[aHWE MPU3HABAJIOCHh 3a MPABOCHOCOOHBIMM U JI€ECIOCOOHBIMU PUMCKUMHU
rpakaaHamMu (Jinma sui iuris). HacnemogatensMu He MOTJIM OBITh JIMIlA, HAaXO-
JSIIUECS B «UYKOU BIACTU», IOPUIUUYECKHUE JTULIA, TATUHBI, paObl, HAXOAIUECS
B 4acTHOU coOcTBeHHOCTHU. Eciu B 3aBeniaHuM HE YNOMHHAIHUCH OJrbKaiiiue
POJCTBEHHUKH yMEpPIIEro, TO OHM MOTJIM XOJaTaliCTBOBATh 00 aHHYJIUPOBAHUH
3aBEIAaHUs U IIEpEPACHPEICIICHIN UMYIIIECTBA.

Pumckoe HaclieicTBEHHOE MpaBO HE JOMYCKAJIO IMOJIY4YEHHs] HacjelCTBa
MOCJIE OAHOTO U TOTO K€ JIMIA 10 JIBYM OCHOBAaHMSIM: MO 3aBEUIAHUIO U 3aKOHY.
DTO 03HAYaeT, YTO HEBO3MOXKHO, YTOOBI YaCTh UMYIIECTBA Oblja MepeiaHa 1o
3aBEIIAHUIO, a JApyras — mo 3akoHy: «Nemo pro parte testatus, pro parte
intestatus decedere potest» — «HacienoBanue 1o 3aBellaHUI0 HECOBMECTHUMO C
HACJIEOBAHUEM 110 3aKOHY B UMYILIECTBE OJHOTO U TOTO K€ JIUIIA.

B npeBHee Bpemsi CylliecTBOBAJIO TOJIBKO HacjegoBaHue 1o 3akoHy. [locre
CMEPTH JIOMOBJAJIBIKM BCE €ro MMYIIECTBO, MpaBa U 005S3aTE€IbCTBA MOPOBHY
JETUINCh MEXKIY €r0 arHaTUYeCKUMHU POJICTBEHHUKaMU. BriocieacTBuu, yxe ¢
BO3HUKHOBeHHEeM 3akoHOB XII Tabmui, HaciemoBaHWe OBLUIO PACIIUPEHO, U
HacJIeJI0BaTh MOTJIM HE TOJIbKO arHaTUYeCKHe, HO U KOTHATUYECKHUE POJICTBEH-
HUKH (Jaxe yKe OTAeNUBIINECs ceMbs). HaclencTBo OTKphIBAJIOCH Cpa3y MoCIe
CMEpTH HAcJeI0JaTeNsl, HO UMYILECTBO B 3TOT MOMEHT €lI€ HE MEPEXOIUII0 K
HacnenHukaM. [lociie Toro Kak HacleIHUK BBIPA3UT BOJIIO MIPUHSATH HACIEACTBO,
TOJIBKO TOTJIa TPOUCXOUT MPOLIECC BCTYIUIEHUS B HacliencTBO. [loaTomy roBo-
PAT O ABYX dTanax Mmojay4yeHus: HacIeCTBRa:

1) oTKpBITHE HACIEICTBA;

2) BCTYIUIEHUE B HACIEACTBO.

OTKpbITHE HACJEACTBA MPOUCXOJUT B MOMEHT CMEpPTH Hacjeaoarens
(Kkpome cirydasi YCIOBHOI'O 3aBeIllaHUsl, PU KOTOPOM HACJIEACTBO OTKPHIBAIOCH
MOCJIC HACTYIIJICHUSI WJIM HEHACTYIUJICHUS! YCIIOBHOTO COOBITHS), OJTHAKO MpaBa H
00s13aTeNIbCTBA YMEPIIETO MEPEXOASIT K HACIETHUKAM TOJIBKO MOCJIE BCTYILJICHUS
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B HAcCJIEJICTBO (BBIPAKEHHUE COTJIACHS HACIEIHHKOM Ha MPUHSATUE HACIEICTBA).
VYke ¢ IpeBHUX BPEMEH MOSBUIOCH MOHSATHE 0053aTeNIbHOM JI0JIM B HACJIE/ICTBE,
T. €. CYIIECTBOBAJIM KATETOPUH POJCTBEHHUKOB, KOTOPbIE HACIIEOBAIN HE3aBU-
CHUMO OT BOJIM HACJIEI0JaTEIs.

Pa3BuTre MHCTUTYTa HaclleOBaHUS B PUMCKOM IPABE MPOLUIO CIEIYIO-
I1E HTAIbIL:

1. IluBnnpHOE HacnenoBaHUE, T. €. HACIECIOBAHHWE IO APEBHEMY LIUBUIIb-
HoMmy mipaBy. [lo 3akonam XII Tabmuil yxe pa3iandanoch HacjlelIOBaHUE IO 3a-
KOHY M HaclieJioBaHue Mo 3aBenianuio. 3akoHamu XII tabmmi takxke Obiia ycra-
HOBJICHA OYE€PEIHOCTh HACJIETHUKOB.

2. HacnenoBanue mo mpeTopcKOMY IMpaBy MOJYYUIIO CBOE PaclpOCTpaHe-
HUE TI0CTIE MOSIBICHUS YaCTHOW COOCTBEHHOCTH. LlMBMIbHOE HacienoBaHHE HE
OTMEHSIOCh, HO OblIa, HallpUMEp, YIPOLIEHa NPOUEeAYypa COCTABICHUS 3aBellla-
HUS, KOTHATHYECKUM POACTBEHHUKAM CTAJIO MPENOCTABIATHCS MPaBO BIAACHUS
MMYIIECTBOM (TOJIBKO MPAaBO BIAJAEHUS COOCTBEHHOCTBIO, U TOJIBKO MPHU OTCYT-
CTBUU TIPETEH3UN y IIMBWIBHOTO HacleqHuKa). [1o3xke mpeTopsl cTanu npu3Ha-
BaTh «00JIe€ MOAXOASIIUMIY HACIEAHUKAMU KPOBHYIO POJIHIO, HA 3TO MOBJIUSIO
pa3BuTHE OOHUTAPHOU (IIPETOPCKOI) COOCTBEHHOCTH.

3. HacnemoBanue mo mMmnepaTopcKOMy 3aKOHOJATENbCTBY 110 FOcTtuHnana
0000LIMIIO MPETOPCKOE 3aKOHOJATENbCTBO IO HacienoBaHUio. B mmmepartop-
CKOM IE€pUOJI€ MaTh YMEPUIEr0 CTAHOBUJIACH B OUYEPEIb JIsl MOYyUeHUs! Hace/I-
CTBA MepeJl arHaTaMH.

4. HacnenoBanue mno HoBewiaM IOcTuHMaHa BHOBb HM3MEHUIIO MOPSIOK
HACJIEJOBaHUs MO 3aKOHY M OKOHYATEJIIbHO YTBEPAWJIO MPUHIIMIIBLI HACIIEIOBA-
HUSI IO KPOBH.

Bomnpocs! Aj1s1 CaMOKOHTPOJIS
Yro Takoe Haclieq0BaHuE?
Kakwne BBIZIEISINCH BHALI HACIEJOBAHUS?
KTto nMen mpaBo ocTaBisATh 3aBelianue?

.

KT0 HE Mor BhICTynaTh B KaueCTBE HaCIeAHUKA?

5. Bo3Mo0XxHO 11 OBLJIO OJJHOBPEMEHHOE MMPUMEHEHHUE Cpa3y JBYX OCHOBA-
HUUN JJIs1 HacJeq0BaHusl (110 3aBEIIaHUIO U TI0 3aKOHY)?

6. Ha kakue sTamnsl pa3aensiaoch MNoJy4eHue HacaeacTa’?

7. Kaxkue sTansl pa3BUTHS HHCTUTYTA HACICAOBAHKS BBIICISIIUCH B PHM-
CKOM I1paBe?
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8.2. HaciienoBanue mo 3aBeniaHuIo

IlonsiTHe HacC/IeIOBAHMS 10 3aBeIIAHNIO. 3aBElIaHUE — OJIHOCTOPOHHEE
dbopmManbHOE TPAXAAHCKO-TIPABOBOE PACTIOPSDKEHUE JIUIA HA CIIydail ero cMmep-
TH, COJEpXallee Ha3HAYCHUE HACJCJHMKA. 3aBelIaHUE — ATO OJHOCTOPOHHSS
CeKa, B KOTOPOW BbIpa)kajach BOJISI 3aBEIATENSL O MEPEX0/IE MOCIE Ero CMep-
TH UMYILECTBA IPYTUM JIUIAM.

JIns ropunnyueckoil cuibl 3aBeniaHus TpeboBainicsa psan ycnoBuid. Ilpexne
BCEro, He0OXoAMMO ObLIO coOItocTH (hopMy 3aBeriaHus. [1o HUBUIBHOMY MpaBy
BOJIS 3aBEIIATENIS TOJDKHA OBITh BRIPAKEHA WM B HAPOJIHOM COOpaHWU, WU TTy-
TeM 00psiia MaHIUMNAUU («IOCPEJCTBOM MEIIM U BECOBY»), WM TMEpe]] CTPOEM
BOlCKa (3aBelllaHWE BOWHA MEpell CpakeHuem). B mo3gHuil nepuoj uMiepuu
CTaJIi MPUMEHATHCSI HOBbIE ()OPMBI 3aBEIllaHUs], KaK MyOJWYHbIC, TaK U YacT-
Hble. [lyOnnuHble 3aBelaHusl CBOAMWINCH K 3aHECEHUIO 3aBEIIaHMS B MPOTOKOI
cyna, 1100 B MPOTOKOJI MAarucrpara, o K repeaadye MUCbMEHHO o(opmIIeH-
HOT'O 3aBElIaHUs B UMIIEPATOPCKYIO KaHIEIsputo. YacTHbie 3aBemanus ohopM-
JISUTUCH B MIPUCYTCTBUU ceMH cBUjeTenei. OHM MOTIIM OBITh KaK TUChMEHHBIMH,
Tak u ycTHeIMU. CylllecTBOBaja crienraibHas popma 3aBenianusi, oopmisiemast
ciensiMu. OHa TpeOoBaja HOTAPUATIHLHOTO 3aBEPEHUS.

JInst TeCTBUTENbHOCTU 3aBEelIaHus TPeOOBaIOCh, YTOOBI 3aBelIaTeNlb 00-
Jaja’g aKTUBHOM 3aBelaTesIbHOM CIocoOHOCThIO (testamenti factio activa), a
HacJICIHUK — TIACCMBHOM 3aBeIIaTeIbHOM CIIOCOOHOCTRIO (testamenti factio
passiva). AKTUBHOM 3aBeIaTEIbHON CIOCOOHOCTHIO HE 00JIaai MajoJIeTHUE
(J1M11a KEHCKOTO MoJia MOoJIoXke 12 JIeT u JIuIja My»CKOTo 1oja Mojioxe 14 jer),
JyIIEBHOOOJIbHBIE, PACTOUYUTENH, TMOJBIACTHBIE, palbl, JINIA, OCYXJICHHbBIE 3a
HEKOTOpBIE TOCYAapCTBEHHbBIE MPECTYIUICHUS, U TIyXoHeMble. JKEHIIMHBI BHA-
qajyie HE MOJIH30BAJUCh aKTUBHOW 3aBENIaTENIbHONW CIOCOOHOCTHIO0. OHAKO CO
II B. H. 3. OHM MOJYYWJIA IIPABO 3aBEIIATh UMYIIECTBO C corjlacus onekyHa. [lo-
CJI€ IPEKpalIEHUS ONEKH KEHITUHBI TOJIYYHIN PABO 3aBEIIATh UMYIIECTBO.

[TaccuBHOM 3aBenIaTENBHON CIIOCOOHOCTHIO HE MOJb30BAIMCH MEPETPUHBI,
JUIa, JIMIIEHHBIE YeCTH, padbl U topuandeckue jiuia. ChIHOBbS, 00J1aaBIIue
MEeKyJMeM, MOTJIM pacropsiKaTbCsl MOJIOBUHOM TeKyius. ['ocynapcTBeHHbIE pa-
OBl MOTJIM pacropsiKaThCs MOJIOBUHOW CBOETO MMymiecTBa. Ecnu pab mo 3aBe-
IIaHWIO 0CBOOOXKIaICs U3 paOCTBa, OH MOT HACIe0BaTh UMYIIECTRO.

B mepuon umnepun otnenbHbIE IOPUAUYECKUE JIMIA B JIKIEe OJaroTBOpHU-
TEJBHBIX KOJUIETUM U YyUPEXKIECHUN, TOPOJCKUX OOUIMH U T. M. OBLIM HaJEJICHBI
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3aBENIaTeIbHON CIOCOOHOCTHIO. VICKIIIOUeHME COCTABISUIA JIWIIL «JETOBBIC)
kopriopanuu. Tak, B 169 r. 10 H. 5. 3akoH BukoHUs ompenenui, 4To JUla C
nmyiiectBoM B 100 ThIC. cECTEpUMEB U BBILIE HE MOTYT NEPEAABATH UMYIIECTBO
B HACJIEICTBO YKEHIIMHAM.

[{uBuabHOE TIpaBO TPEOOBANO yKa3aTh B 3aBEIIAHUU HACIEIHUKA 10 UMeE-
HU. BBHY 3TOro HMUBMIIBHOE MPABO BHAuaje HE MpelyCcMaTpUBajo HAcleqoBa-
HUE UMYIIECTBA JINIIaMU, 3a4aThIMU TIPHU KU3HU 3aBEIIATelIsl, HO K MOMEHTY €ro
CMEpTH elne He poauBIIMMUCS (postumi). [To3gHee 3TH nHIIa MOTYYUIN TIPABO
HacJieJI0BaTh UMYIIIECTBO.

Heo0xoaqumoe HaciemoBanme. B JIpeBHIOIO 310Xy 3aBelIaTelb MOJb30-
BaJICSI HEOTPAHWYECHHOW CBOOOMON pPaCTOPSKATHCS HACJICACTBCHHBIM HMYIIIE-
ctBoM. Co BpeMEHEM OTMEUAaeTCsl OrPAaHUYCHUE 3aBellaTeNbHON CBOOObI. 3a-
BEIIATEJIb HE JIOJHKEH ObUT 00XOAUTH MOJYAHUEM CBOUX HEMOCPEICTBEHHO IO/I-
BJIACTHBIX JUI. OH JOJKEeH ObLT WM HA3HAYUTh WX HACJICIHUKAMU WJIH JIMIIUTh
WX HacliencTBa. B mocnennem cimydae He TpeOoBaloch ykazaHusi npuyuH. Chl-
HOBBS JIMIIIAJTUCH HACTEACTBA MOMMEHHO. Jlouepu U BHYKHU MOTJIN OBITh UCKITIO-
YyeHbl oOmiel ¢pa3oil. YKIOHEHHE OT 3TOM (OPMANbHOCTA MO KBUPUTCKOMY
IIpaBy B OTHOIIEHWHU CHIHOBEH J€JIai0 3aBEIllaHue HEJIEUCTBUTEILHBIM U OTKPHI-
BaJIO HACJIEIOBAHKE O 3aKOHY. [Ipy ymMoluaHUM B OTHOIIIEHUU JIPYTUX JIUIl OHU
PU3BIBATINCH K HACIIEJOBAHUIO BMECTE C TEMH, KTO ObLI yKa3aH B 3aBelATEb-
HOM pacnopsbkeHuu. [locnenyrolee pa3BUTHE HACJIEICTBEHHOIO IpaBa ObLIO
CBSI3aHO C JTAJTLHEHIIIMM OrpaHUYEHUEM CBOOObI 3aBEIIATENbHBIX PACIIOpsKe-
HUW. Y)Ke Mo3JIHee B pecnyOIMKaHCKUI Mepuoy 3aBelaTenb Obul 00s13aH 3aBe-
maTh Hanbosee OJIM3KUM POJICTBEHHHKAM 00s13aTeNbHy0 A00 (portio debita).
3aBelanusi, B KOTOPBIX YCTPAHSJIMCh OT HACJIeIOBaHUs OJIMKaiIe HaclieIHu-
KM, CTaJIM MPU3HABATHLCS CyJaMU HEIEUCTBUTEIbHBIMU.

[IpaBo Ha 00s13aTETBHYIO OO TOMYYUIIU POJACTBEHHUKH 10 HUCXOSIICH
Y BOCXOJISIIIICH JTMHUM 3aBelaTeNis, a TaKxke ero oparbs u cectpbl. Pazmep 00s-
3aTeNIbHOM JI0JIM BHAYaJle ONpeaessics 1/4 yacTu TOro, 4To JTaHHOE JIUIO TOJTy-
yujo Obl MPU HACIAEJOBAHUM 10 3akoHY. B 3akoHonarenscTBe FOcTuHMaHa pas-
Mep 00s3aTeNbHON MOJIM CTaJ paBeH 1/2 monu, MPUYUTAIOMICHCS KaKIOMY
HACJIEITHUKY T10 3aKOHY, €CJIM dTa J0Jisl Obljia MeHbIle 1/4 BCero HacliencTna, u
1/3 3akoHHOM D0, €cau OHAa ObLIa OoJibllle 1/4 Bcero HacieacTna.

JIumenue KOro-mubo0 W3 HACIETHUKOB 00S3aTENHHOM JO0JIU JOIMYCKaJIOCh
JUIIH B CIy4asx, YKa3aHHbBIX B 3aKoHE. K HUM OTHOCHUITUCH JIEHCTBUS HACTIEIHNU-
KOB, YTPOKaBIIIKE KU3HU OTIIA, BCTYIUICHUE HACIICTHUKOB B OpaK BOMPEKH BOJIC
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poautenei M ap. 3aBelaHueM BO3MOXKHO OBIJIO Ha3HAYUTHh BTOPOTO HACIICTHU-
Ka, €CJIM MEPBbIN 10 MPUYMHE CMEPTH WIH APYTUX OOCTOATENLCTB HE BCTYIUT B
HACJIEACTBO. JTO TOJYYHJIO Ha3BaHUE «IOJHA3HAYCHUE HACJICIHHUKAY», WIH
«cyocturynus» (substitutio). CyOCTUTYIIMS MMeNa MECTO TakKe TOrja, KOTja
3aBemiaTeslb Ha3Hadal HACJICIHWKA CBOEMY MAJIOJICTHEMY IO HUCXOJIAIICH JIN-
HUU, €CJIU TOT, HE JOCTUTHYB COBEPIICHHOJIETHS, YMPET M0 MPUUYMHE OOJIE3HHU.

3aBelanue, COCTABJICHHOE C COOJIOZCHHEM TpeOOBaHHI 3aKOHA, MOTJIO
OBITh IPU3HAHO HE UMEIOIIUM CHJIbI, €CJIM 3aBEIIATeNlb OTKA3bIBAJICSA OT HETO U
COCTaBIISI HOBOE 3aBEIIaHME, a TAKXKE €CIIM 3aBelllaHue YHHYTOXKAIOCh JHOO
CTaJIO IOCTYIHO MOCTOPOHHUM JI0 CMEPTH 3aBeliarensa. B nepuoa ummnepun mo-
SIBUJIOCH JIBa HOBBIX IMOJIOKEHUS. B CHITy mepBOTro MOJIOKEHHSI 3aBEIIaHUE yTPa-
YUBaJIO CHUIy, eciii B TedeHue 10 JeT co JHsS €ro COCTaBJCHHUSI HACIEACTBO HE
ObUT0 OTKPBITO. [T03Ke MOoABUIOCH MpaBuiio, uTo uepe3 10 jeT nmocne cocrasie-
HUS 3aBEUIaHUS OHO MOKET OBITh U3MEHEHO B MPUCYTCTBUU TPEX CBUJICTEJICH.
Ecnu 3aBemranme npW3HABATOCh HEJACHCTBUTEIHHBIM JIMOO OTCYTCTBOBAJIO,
HACTYTAJIO HACJIeIOBAaHUE TI0 3aKOHY.

Conep:xkanue 3apemianusi. OQUIHAIBHBIM S3bIKOM JJISl COCTABJICHUS 3a-
BEI[aHUs ObLT JATUHCKUIM, C TEUEHUEM BPEMEHH CTAJIO Pa3peliaTbCsi COCTABIISATh
3aBENIaHNe TaKkKe W Ha TPEYECKOM s3bike. HasHaueHne HacaeTHUKOB OBLIO He-
00X0IUMBIM AJIEMEHTOM Jr00oro 3aBemanus (institutio heredis). Cuwuranocs,
410 3TO «caput etfun-damentum totius testamenti» — «HayaJio0 U OCHOBaHUE BCeE-
ro 3aBemanus». Hacinennuku 0003HaYamuMch B CaMOM Hadalie 3aBEUIAaHUS B
TOP>KECTBEHHOU Popme («1a OyAeT TaKOW-TO HACIECTHUKOMY), HO C Pa3BUTHEM
IIPETOPCKOTO TIpaBa CTaJ JOIMYCKAaThCs 00Jiee KOPOTKHUE M MEHEE TOP>KECTBEH-
HbIE (pa3bl.

Bo BpeMeHna ABrycTa mosiBUJIaCh BO3MOXXHOCTh YIIOMUHAHUS HACIICTHUKA B
CHEIUaTbHOM MPWIOKEHUH («KOIUIIMIL) YKE TTOCIIE COCTABJICHUS 3aBEIaHusl.
[TonHa3HaueHUEe HACIEAHUKOB JOMYCKAJIOCh W MOIJIO OCYIIECTBISATHCS CIEAY-
IOIUMU CITIOCOOAMMU:

— 00bIYHOE TOoAHa3HaueHue (substitution vulgaris) — o603HaUeHHE B 3aBe-
IIAaHUU «3aMACHOTO» HACIIEHUKA Ha CIy4yaid, €ClIM OCHOBHOW yMpeT WJIM OTKa-
KETCS OT HacjeacTBa. Bo3Mo)kHO, OBIJIO W Ha3HAYEHUE TPETHhETO HACIICTHUKA
y)Ke€ Ha ciydail HEMPHUHSTHUS HACJIEICTBA BTOPHIM HacleAHUKOM. [lepBoHauab-
HO BTOPOW HACJIEIHUK TMOJydaa TOJHKO MMYIIECTBO HacCleOJaTelNis, a pacio-
psokeHusl (HampuMep, MO MPEIOCTABICHHUIO JIETAaTOB) COXPAHSIIMCH 3a MEPBHIM
HacieqHrukoM. OIHAKO 3aKOHOAATENHHO ObLTa yCTaHOBIEHA OOS3aHHOCTH TOJI-



172

HA3HAYEHHOTO HACJEeJHMKA NPUHATH Ha ce0id M 00s3aTeabcTBA OCHOBHOTO
HACJIeTHUKA;

— TIOJIHA3HAYCHHE MajojieTHeMy (substitution pupillaris) — ykazanue cie-
IYIOIIEr0 HacleAHUKA Ha CiIy4ai, eciu yHaclieIOBaBIIMA HMYIIECTBO Mallo-
JIETHUH YMPET, HE YCIIEB COCTABUTH 3aBEIIAHMs (T. €. YMPET 10 CBOErO COBEpP-
HIeHHOJIeTHs1). Takoe JUI0 Ha3bIBAJIOCh «HACIEAHUKOM MAaJIOJIETHETO» M HacJe-
J0BAJIO HE HANPSIMYIO TMOCIIE HACIEeI0AaTels, & y’KEe MOCIIE MAJIOJIETHETO.

Hacnegnuku nosmkHbl ObLTH 00J1a7aTh TACCUBHOM 3aBelIaTeNIbHON MPaBO-
cocoOHOCTBIO. Pa3pemanocs yka3bplBaTh B 3aBEIIAHUHA HE BCE MMYILIECTBO 3a-
BEIATENsl, @ TOJIBKO €ro 4acTh. 3aBellaTesib MOT BO3JIOKWTh Ha HacJeIHUKa
BBITIOJTHEHHE KaKUX-TO 00S3aHHOCTEH (pealbHOE BBHITIOJHEHUE UX HACIECTHUKOM
o0ecnevynBaoch TOJIBKO aJMMHUCTPATUBHO: IO PUMCKHUM IpaBUiIaM CTaBLIM
HACJIETHUKOM OCTaeTCsl HACJIEIHUKOM HABCErJa, YCJIOBHAs OTMEHA HACIIETHUKA
WIM YCTaHOBJICHUE HACIEAHUKA «HA IIEPUOI» WUIIN «IIOCIIE UCTEYEHUS KaKOTO-TO
CpPOKa» HE JOIMYCKAJIUCh, TAKUE YCIOBUS CYUTAINCH HEHAUCAaHHbIMK). Caemnan-
HBIC B 3aBCIIAHUHN YKa3aHUS HE JOJKHBI ObLIIN OBITHh aMOPAJbHBIMU UITU MPOTH-
BOIIpaBHbIMU. B 3TOM ciyyae oHM urHopupoBainuck. B popme pacnopsbxkenuit
Ha3HAYaJIMCh ONEKYHbl W MOIMEYUTENH, aBaIlCh YKa3aHUs 00 OCBOOOKICHUU
paboB Mocae CMEPTH 3aBeUIaTeNs U Jp.

®opwmbl 3aBemanus. [lo ceunerensctBy ['as (Gai. 2. 100), B qpeBHeiinem
npaBe cyuiecTBoBaiu e ¢hopmbl 3aBenianusi. O6e GopMbl ObLITN BBIpaKEHUEM
BOJIM HACJIENOJATENS IEpel PUMCKUM HapoaoM. OqHAaKO NOpSAIOK COBEPILICHHUS
ATUX JIBYX BHJIOB 3aBEILIAHUs, TaK ke, KaK U yCIOBHUS, B KOTOPBIX OHH COBEpIla-
JIUCh, OBLITN Pa3IuYHBbI.

1. IlyOnuyHBIi aKT TJIACHOTO 3aBEllaHUsI COBEPIIAIOCh B HAPOJHOM CO-
OpaHuUM MO KypHsIM, KOTOPOE CO3bIBAJIOCH JUIsl ATOTO JBa paza B roj. 3aBelia-
TEJIb YCTHO BBIpakaJl CBOIO BOJIIO, T. €. IIPEXJIe BCEro Ha3Hayaj ceOe Hacae HU-
Ka, & KpOME TOro, MOT' PacHopsAIUTHCS O BbIJAau€ HACIEIHUKOM JIEraTOB, MOT
Ha3HAYUTh OINEKyHa KEHE M HECOBEPILEHHOJIETHUM JETAM M T. Il., a 3aTeM 00-
pamayics K HapoJy ¢ MpochOOM, HapuMep, Tak s Mepelald UMYIIECTBO, OTKa-
3bIBAlO, 3aBeIllalo, U BbI, KBUPUTHI, 3aCBUJETEIILCTBYITE 3T0. B Gonee mo3nnee
BpeMsi — 3TO oOpalleHre K Hapoay M caMO€ y4acTUe€ HapojJa B COBEPILICHHUH 3a-
BEIIaHMSI CTAJIM MPOCTON POPMAIbLHOCTHIO.

2. Bropoii (¢dopmoii npeBHeliero 3aBellaHus ObUIO 3aBellaHuE 1n
procinctu (o cioBam ['asi, procinctus ecTb TOTOBOE K MOXOJIY BOOPYXKEHHOE
BoMcko — expeditus et armatus exercitus) (Gai. 2. 101).
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O06e npesHeiimme HOPMBI 3aBEIIAHUST UMETH PSJ HEAOCTATKOB:

Bo-niepBrix, 06e ¢hopmbl HEM30€KHO BICKJIHM 3a CO0O0M TJIACHOCTH 3aBellla-
TEIbHBIX PACIOPSDKEHUN, KOTOpas HE BCErJa COOTBETCTBOBAjJa MHTEpecaM 3a-
BeIIaTers.

Bo-BTophIX, 3aBemanue comitiis calatis MOTJI0 coBepIIaThCsl TOJNBKO JIBa-
Il B TOJIy B OMPEJICIICHHBIC JHH, a 3aBEIIaHNe in procinctu ObUTO HETOCTYITHO
JUIaM, HE BXOJMBIIUM B COCTaB BOICKAa, B YaCTHOCTH CTapuKaM U OOJBHBIM,
T. €. TeM, KTO OBLIT 0COOEHHO 3aMHTEPECOBAH B COBEPIIICHUH 3aBEIIaHUN.

[IpakTika Hama crnoco0 YJOBIETBOPUTH COOTBETCTBYIOIIWE HHTEPECHI,
MCTIONb30BaB 3/1eCh, KaKk U B PsAC IPYIHX CIy4aeB, MAHIIUIAIUIO. 3aBEIIaTEb
nepeiaBaj mocpeICTBOM MAaHIIMITALMK BCE CBOE UMYIIIECTBO JOBEPEHHOMY JIUILY
(familiae emptor), KOTOPBINA 00SI3BIBAJICS BBIMOJIHUTH PACTIOPSKEHHUS, JIETaBIIU-
ecs TYT ke 3aBemareneM. Jlepxa B pykax CIMTOK METaJlia, B TPUCYTCTBUU TISITH
CBUJETENEH, Ka3Hauesl U JOBEPEHHOro JUIa MPOU3HOCUI (OopMyJy MaHLUIIA-
[IUH, TIPUCTIOCOOJICHHYIO IJIsl TaHHOTO ciy4as. [locie sToro oH mepegaBan ciu-
TOK 3aBELIATEll0, a 3aTE€M 3aBellaTellb W3Jlarajl CBOM pacHopshKeHHs U oOpa-
mjajacsl K CBUJETENSIM € MpOochOOM, MOI00HOM TOM, ¢ KakoW 3aBeliaTesib 00pa-
IIAJICS K HApOJy B HApPOJHOM COOpaHMU. YCTHBIE PacCHOPSDKEHUs 3aBelaTess
COCTaBIISUTH TOPKECTBEHHOE OOCIIAHNE U TPUCOCIUHSINUCH K MaHIIUITAIIHH.

Ora ¢opMa 3aBelaHUs Moryia ObITh UCHOJb30BaHa B JitoOoe BpeMmsa. Ho,
KaK " ApeBHeime GopMbl 3aBEIIaHUs, OHA Jieflajia ero riaacHbM. YToObl n30e-
’KaTh 3TOT0 HEJOCTAaTKa, Obljla BBEJCHA NMUChbMEHHas (opMa 3aBelllaHus: Mmocie
COBEpIICHHS] MaHIUMTIAIMKM 3aBellaTeNlb MepenaBail JOBEPEHHOMY JIMILy HaBO-
nieHHble Ta0anuku (tabulae testamenti), Ha KOTOpPBIX ObLIa M3JI0YKEHA BOJIS 3a-
Bemiarens, u ropopui: «Kak HamMcaHo B TUX HABOUICHHBIX TaOJMUYKaX, TaK s U
pacnopsbkarochk». Bene 3a 93TuM TaOIMYKH 3aBSI3BIBAIMCH ITHYPKOM M CKPETLIS-
JUCh TIEYATSIMHU U TOJAMUCSIMHU KaK 3aBEIIaTelis, TaK U BCEX MPHUCYTCTBYIOIIUX
MIPU COBEPILIEHUH aKTa CEMH JIMII: JJOBEPEHHOTO JIUIA, MATH CBUACTENCH U Ka3-
Haves. Hapsiny ¢ onmucanHbiMu (hopMaM¥u 4aCTHOTO 3aBEIIAHUS B TIEPUO] JOMHU-
HaTa MOSBWINCH IMyOJIMYHbIE (OPMBI 3aBEUIaHUs: 3aBEIIAHKE, 3asIBICHHOE Tie-
pen cynom (testamentum apud acta conditum), u 3aBernianue, mepeaaBaBIIeeCs
Ha XpaHeHue uMmIiepaTopy (testamentum principi oblatum).

[Tomumo 0OLMX CyIIECTBOBAIM U CIEHUANbHbIE (OPMBI 3aBEIIaHUA,
CIIOKHBIE JJISi OJHUX OCOOBIX CIIydaeB W YMPOIIEHHBIE — Uil Ipyrux. Tak,
HaIpUMep, 3aBELIaHMs CJIENbIX COBEPIIATUCh HE MHAUYE KaK C y4yacTHEeM HOTa-
puyca. Bo BpeMs smuaemMun JOMYyCKanioCh OTCTYIUIEHHWE OT TpaBwia (unitas
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actus), B YaCTHOCTH, B OTHOIIIEHUU OJHOBPEMEHHOI'O MPUCYTCTBUS BCEX y4yacT-
BYIOIIMX B COBEPIICHUM 3aBEIIaHUs JUL. 3aBELIaHHWE, KOTOPOE COIEPHKaio
TOJBKO paclpe/esieHue UMYIIECTBAa MEXy I€ThbMHU 3aBelllarelisi, He TpeOoBalo
noanuceu ceuaerenei. Hakonern, BCIEACTBUE «KPAMHEN HEONBITHOCTUY B JIEIAX
OBLIIO BOBCE CBOOOAHO OT popM 3aBerianue coiaar (testamentum militis).

3aBemiaTesibHAsE MPaBOCNOCOOHOCTb. 3aBellaTelibHas IPaBOCIOCO0-
HOCTBh — 9TO CIOCOOHOCTH COCTaBIIATH 3aBEIAHUS, & TAKXKE CIIOCOOHOCTH BBI-
CTYIaTh B KQUE€CTBE HACJIECIHMKA IO 3aBEIIaHMIO. 3aBeniaTelIbHasi IPaBOCIOCO0-
HOCTh ObLTa aKTUBHOW W TACCUBHOW. AKTHBHAs 3aBemIaTeIbHas MPaBOCIIOCO0-
HOCTh — 3TO CIOCOOHOCTb COCTaBJIATH 3aBeliaHus. OHa mpejmnosaraia mo o0o-
eMy MPaBWIy HAJIWYWE OOIIeH MPaBOCIOCOOHOCTH B OOJACTH MMYIIECTBEH-
HBIX OTHOIIEHUI. OJJHAKO TOCYIapCTBEHHbIE paObl UMEJHU MPABO PACIIOPSKATh-
Cs1 110 3aBEIIAHUIO TIOJIOBUHOM CBOETO UMYIIIECTBA.

B 10 xe BpeMs camble (OpMBI 3aBEIIAHUMN JIeNIai UX HEAOCTYIMHBIMH JIJIS
BCEX TE€X, KTO HE NMPUHUMAJ Y4aCTHUsl B HAPOAHBIX COOpPAHUSIX WM HE HEC BOMH-
CKOM CITY>KOBI: /1711 HECOBEPIICHHOJETHUX, JIS )KSHIIUH U T. 1. Ho 1ist sKeHmmH
OBLIO YCTAaHOBJICHO 0C000€ MPaBUJIO: KCHIIMHBI, JIaXke MTPaBOCIOCOOHBIE, ObLIH
no Il B. H. 3. BOBce nuIleHbI MpaBa coBepliath 3aBemnianus. Bo Il B. um 6bu10
MPEOCTaBICHO MPABO COBEPIIAThH 3aBelllaHus ¢ coryacusi onekyHa. C ornaze-
HUEM OIEKH HaJ| )KEHITUHAMU OHU MPUOOPETH MOJTHYI0 aKTUBHYIO 3aBelaTEb-
HYI0 IPaBOCIOCOOHOCTb.

[TaccuBHas 3aBemiarenbHas MPABOCIOCOOHOCTh — TO CHOCOOHOCTH OBITh
HaCJITHUKOM, JieraTapyueM, OINEKYHOM M0 3aBemniaHuio. llaccuBHasi 3aBeria-
TeJIbHAsl MPABOCIIOCOOHOCTh TaKke He coBmamana ¢ oOmei. [Ipexae Bcero
MOYXHO OBLJIO COCTaBUTH 3aBEIIIAHKUE B MOJIb3Yy pada, CBOEro uiu 4yxoro. Eciu
pab ObUT HA3HAYEH HACJEIHUKOM B 3aBEIIAHUM T'OCMHOJIMHA, TO TaKOE Ha3Haye-
HUE JIOJDKHO ObUIO COIMPOBOXKIATHCA, a MO3JIHEE MPEIoiarajoch Hepa3phbIBHO
CBSI3aHHBIM C OCBOOOKJICHHEM pada, KOTOPHIM B TO K€ BpeMs HE UMEJI MpaBa He
npuHATh HacnenctBa. OH cTaHOBUIICS HEOOXoauMbIM HacienHukoM (heres
necessarius).

Ecnu pab Ob1 10 OTKPBITHS HACIIEICTBA OTYYXACH TOCIOIMHOM, OH TIPHU-
HUMAaJI HacJIeJICTBO IO MPHUKa3y HOBOTO COOCTBEHHHMKA, KOTOPBIM M CTAaHOBUJICSA
npuoOpeTaTesieM 3TOro HacjeacTBa. Ecnu pa® Obul K MOMEHTY OTKPBITHS
HaCJIEJICTBA OCBOOOXK/ICH U3 pabCTBa, OH SBJISJICS HACIETHUKOM B COOCTBEHHOM
CMBICJIC CTIOBA M OBLI BIpaBe MPHUHSATH HACJIEACTBO WU OTPEUYBCS OT Hero. Ta-
K1UM 00pa3oM, MacCHUBHAs 3aBelllaTelIbHas MPaBOCIOCOOHOCTh PabOB CIIy)KuJia
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MpeKJe BCEro MHTepecaM paboBIAJENbLIEB: B OJHUX CIy4asX OHa JaBajia roc-
NOJWHY HEOOXOTUMOTr0 HACJEeIHUKA, T. €. JIUIO, KOTOpoe 00s3aHO OBLIO TpH-
HATh Ha ce0s OTBETCTBEHHOCTH IO JOJTaM HAcleAOoAaTelsi, B IPYTUX Clydasx
OHa CTaBWJIa TOCIOJMHA B TaKOE K€ IMOJIOKCHHE, KaK eciu Obl OH caMm ObLI
Ha3Ha4YeH HACIeIHUKOM. EJMHCTBEHHBIM CclyyaeM, B KOTOPOM MAcCHUBHAs 3aBe-
miaTtejapbHas TMPaBOCIOCOOHOCTh CIIY)KHMJIa HEMOCPEICTBEHHO HHTEpecaMm palda,
ObLI citydyai, Korna pad ObLI O OTKPBITUS HACIEICTBA OCBOOOXK/EH OT pabcTaa:
B 3TOM CJIydae OH OCTaBaJICS HACIEAHUKOM U OBLI BIpPaBe MO CBOEMY YCMOTpe-
HUIO MIPUHSTH HACJEICTBO WM OTPEUbCS OT HETO.

ITo mebuciuty lex Voconia (169 r. 1o H. 3.) BocmpenieHo ObUIO Ha3HaYe-
HUE KCHILUH, KpOME BECTaJOK, HACJIEIHUIIAMU TPa)</JaH, BHECEHHBIX B LIEH3 B
KayecTBe obsafaTeneii umyniecTBa cTouMocThio B 100 ThIC. cecTepUEB U BBILLE.
Oto ObUTa Mepa, HaNpaBJICHHAS MPOTUB PACTOUYUTEIHLHOCTH CO CTOPOHBI JKEH-
IIMH BBICIIUX OOIIECTBEHHBIX cioeB. C oTmazeHueM IieH3a 3Ta Mepa yTpaTuiia
npakTuaeckoe 3HaueHue. CyIecTBeHHOE 3HAaYeHHE UMETIO JIEHCTBOBABIIIEE J10JI-
roe BpeMs 3alpellleHue Ha3HayaTh HACJIEAHMKAMH HE BIIOJHE OIpPENeICHHBIX
nu1 (incertae personae), ¢ 4YeM CBSI3BIBAJIOCH 3alpeIieHUE Ha3HAUYaTh HACIETHU-
KaMU JIMIL, €I He 3a4aThIX K MOMEHTY COCTaBJICHUS 3aBelaHus (postumi).

OpHako W UWBWIBHOE MPaBO JOMYCTHJIO B JajbHEHIIEM Ha3HaueHHE
HacJIEJHUKaMHU BCEX MOTYILIUX POAUTHCS JAETeH HacienonaTens (suil postumi), a
MPETOPCKOE MPaBO MPHU3HAIO 3aKOHHBIM M Ha3HAUCHUE HACICAHUKOM MIIa/IIe-
ro, He Haxojsuierocst B poactse. [lo Tem xe cooOpakeHUsIM He AOIYCKaloCh
Ha3Ha4YeHHE HACICAHUKAMH TeX 00bEINHEHHH, KOTOPhIE MPEICTaBIsUIA COOOH B
Pume 3auaTku HOpUIWYECKHX JIMI, 32 KOTOPHIMHU JIMIIb B OTJAEIBHBIX CIIydasx
ObLy1a MpU3HAHA MTACCUBHAS 3aBelIaTeIbHasi MPAaBOCTIOCOOHOCTD.

Bomnpocs! Aj1s1 CaMOKOHTPOJIS

1. Yo Takoe 3aBemanue?
2. KakuM TpeOoBaHUSIM AOJKHO OBLIO YJOBIETBOPATH 3aBEIIAHUE JJIsI
MPU3HAHUSA €T0 IOPUIUYECKON CUIIBI?
3. Ko He obGnagan mpaBoM COCTaBIEHHUS 3aBEIIaHUs?
KTo He 06nagan mpaBoM IpUHATHS HacleaCTBA?

5. Kro obnaman mpaBoM Ha 00s3aTeNIbHYIO JJOJIIO B HACJIEICTBE?
6. Kakoii pazmep ycTaHaBauBasics st 0053aTeIbHOM 07U B HACJIEICTBE?
7. B kakux cilydasx MOXHO ObLJIO JHIIWTH HACIECIHUKOB 00S3aTEIbHOMN

JI0JIU HacyieacTna?
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8. UTo sABIAIOCH OCHOBaHUEM JJIsl MIPU3HAHUS 3aBEUIaHUs HE MMEIOIIUM
IOPUINYECKOMN CUITBI?

9. Uro Takoe nogHa3HAYCHUE HACIIETHUKOB U KaKUM 00pa3oM OHO MOTJIO
OCYILIECTBIISITHCA?

10. B kakux hopmax MOTIIO OCTaBISATHCS 3aBeUIaHue?

11.Yto Takoe 3aBemiatresbHas MPaBOCTIOCOOHOCTh M KAaKWX BHUJIOB OHA
MOTJ1a ObITH?

8.3. HacienoBaHue mo 3aKoHy

HacnepoBanue no 3akoHy HacTymajno B Ciay4yae, €ClIi yMEpPUIUi He OCTaBuUII
nocye ce0s 3aBellaHus, B Cily4ae HeJICHCTBUTEIBHOCTH 3aBEIIAHUS WIH B CIIy-
Yyae OTKa3a HACJCAHHKOB IO 3aBEIIAHUIO MPHUHATH HACIEICTBO. YCJIOBHEM OT-
KPBITHS HACJIEICTBA JIJIsl HACJIEIOBAaHUS €T0 MO 3aKOHY SABJISIIOCH OKOHYATEIbHOE
BBISICHEHHE BOIIPOCA O TOM, YTO HACJIEIOBAHUE IO 3aBEIIAHUIO HE HACTYIIHT.
[TosToMy HaciegoBaHUE MO 3aKOHY HE OTKPBIBAJIOCH, ITOKA MPU3BAHHBIN MO 3a-
BEIIAHUIO HACIICTHUK HE pelliaj, MPUMET JIM OH HaciencTBo uiu HeT. Koraa BhI-
SCHSUIOCh, YTO HACIEAOBAaHWE MO 3aBEIIAHHUIO HE HACTYNHT, TO K HACIIEICTBY
pU3bIBAJICS OJIMDKAUIINN HACIEIHUK MO 3aKOHY, KOTOPBIM CUHTAETCs TOT, KTO
OKa3bIBAETCS HAa NIEPBOM MECTE B YCTAHOBJIEHHOM 3aKOHOM MOPSJKE HaCIeIHU-
KOB I10 3aKOHY B MOMEHT OTKPBITHS HACJIE/ICTBA.

Ecnu Omuxaliiuii HacJlieHMK 1O 3aKOHY HE MNpPUMET HAcJEACTBa, TO
HACJIEICTBO OTKPHIBAIOCH CIIECAYIOIIEMY 32 HUM TI0 TIOPSIKY HACIEIHUKY IO 3a-
koHy. [lops/i0K, B KOTOPOM JOJIKHBI MPU3BIBATHCS HACIEIHUKH IO 3aKOHY, ObLI
paszuyeH B pa3HbIC AMOXU PA3BUTHS PUMCKOTO IMpaBa. ITO CBSI3aHO C OOIIUM
MOCTENEHHBIM NIEPECTPOCHUEM CEMbHU U POJACTBA, C MOCTEIIEHHOM ABOJIONMEN OT
CTaporo arHaTUYECKOTO MPUHIIMIA K KOTHATUYECKOMY.

Hacaegoanue nmo 3akonam XII tadauu. B /IpeBHem Pume mopsmok
HACJIeIOBaHUSI TI0 3aKOHY OCHOBBIBAJICS Ha arHaTUYECKOM POJICTBE. 3aBellaHue,
XOTSI U BO3MOYXHOE JIJIsl COCTaBJICHUS, 0hOpMIISIIIOCH peako. 3akoHbl XII Tadmui
OTIpENIeIIIA TIOPSAJIOK HACJIENOBaHMS CIEAYIOIMMUM o00pa3oM: «Si intestate
moritur moritur cui sum heres nee ascit, agnatus proximus familiam habeto. si
agnatus nee escit, gentilies familiam habendo» — «Ecnu xTo-11060 ympert 6e3 3a-
BEILIAHMS U TIPU OTCYTCTBHUU HACJICIHMKOB paspsiia sui, MyCTh MIPUMET HaCJe-
CcTBO Oyvpkainui arHaT. Ecim HET W arHatoB, HACJIEACTBO JIOCTAETCs WiICHAM
pona» (3akonnl XII Tabmuu, 5-1 Tabnuna). Takum o00pa3oMm, oudepeIHOCTH
HacJIeIOBAHUS 110 3aKOHY OCYIIIECTBIISIIIOCH COTJIACHO CTENEHSIM POJICTBA!
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1-5 ouepedv HacTIeNOBaHUS IO 3aKOHY — TIOJIBJIACTHBIE, JKUBIIIME BMECTE C
I7IaBOM CeMbH, KOTOPhIE B MOMEHT €r0 CMEpPTH W3 JIUI], HAXOJSIIIUXCSI B «Ty-
’KO¥» BIIACTH CTAHOBWJIMCH MPABOCIIOCOOHBIMU JIMIIAMH (JIETH, BHYKH OT YMep-
IIUX JIETeH U T. I1.);

2-51 ouepeds (IpU OTCYTCTBUU TMEPBOM OUepe/in) — ONMKAMIINE arHATCKUE
POJICTBEHHUKH;

3-5 ouepedb — WIICHBI OJTHOTO C HaciemoaareneM poaa (gentiles). Hempurs-
THE HACJEACTBa CaMOW TIEPBOM M3 HMMEIOIIHUXCS OYepeabi0 cpasy Jeralio
HACJIEICTBO «IeKauyuM» (IIPU OTKa3e OT HacCJeACTBa 1-i ouepenu 2-s HE TOTY-
yaja HUYEro).

HacnenoBanune mo mperopckomy mpany. [IpeTopckoe mpaBo M3MEHHIO
MOPSAJIOK HACJIEJOBAHMS B CBSA3U C TEM, YTO K KOHILYy PECIyOJMKH PUMCKOE 00-
IECTBO MEPEPOCIIO NMAaTpUapXaIbHbIM arHATUYECKUN yKiaj HacienoBaHus. [1o-
TpeOOBAIMCh HOBBIE CYIIECTBEHHBbIC WM3MEHEHHUS B PETYIHMPOBAHUM HACIE/I-
CTBEHHBIX OTHOIICHHH. Bo3HUKIIyIO TpobieMy pa3pemmiia IpeTopcKast GUKIIHS
(bonorum possessio), coriacHO KOTOPOW €CIIM MPETOp MPHU3BIBAT K HACJIeI0Ba-
HUIO JIMI, HE SBJISABIINXCS HACJICIHUKAMH 0 TPaKIAaHCKOMY TIPaBy, M IPEIO-
CTaBJISUI UM MPABO BJIAJCHUS MMYIIECTBOM HAacle[o/aTessi, TO OHU MpPU3HABA-
JUCh HACIICTHUKaMH. B OCHOBHOM HW3MEHEHHS IO CPAaBHCHHIO C ITUBUIBHBIM
IPaBOM 3aKJIFOYAJIUCH B CIIEIYIOLIEM:

1) mpeTop yCTaHOBHWJI, YTO B CIy4yae HETPUHATHS HACIEACTBA OIMKANIIIAM
HACJICIHUKOM T10 3aKOHY OHO JOJIKHO OTKPBIBATBHCS CIIEIYIONIEMY 3a HUM TIO
MOPSIIIKY;

2) mpeTop BMEpBbIC MPUJAT 3HAYEHUE MPU HACJIEIOBAHUM HApSy C arHa-
THYECKUM POJICTBOM M KOTHATHYECKOMY, a TaKKe MHCTUTYTY Opaka. B TedueHue
MMITEPAaTOPCKOTO BPEMEHU 3aKOHOAATEIIbCTBO BCE 00JIee pacIIvpseT 3HAYCHHE
KOTHAaTHYECKOTO POJCTBA MPU HACIEOBAHUU.

OuepeTHOCTh HACIIeIOBAHUS CTAHOBUTCS CIEAYIOIIECH:

1-5 ouepeow (unde liberi). B 3Ty kaTeropuio BXOAWIN JETH HACIIEI0AATEIs,
KaK JICTUTUMHBIC, TaK U MMPUEMHEBIE, a TAKXKE OTJaHHBIC UM B YCHIHOBJICHHE, €C-
JU K MOMEHTY CMEPTHU HacJenoAaTeNisi OHU ObIA OCBOOOXKICHBI M3-T10/1 BIACTH
yYCBIHOBHTENS. JIWIia, 0CBOOOKIEHHBIC OT BJIACTH TJIaBBl CEMBH IPHU €TO JKU3HH,
HacJea0Balv 1o npasmwiaM collatio bonorum emancipati (3MaH CUNTUPOBAHHBIC
JeTH 00s13aHbI OBLIN MPU HACIICAOBAaHUU BHOCUTDH B HACJICJACTBEHHYIO MacCy BCE
CBOE HMYIIECTBO, KOTOPOE W TMOCTYyNaJO B paclpeneiieHue MEXIy BCEMH
HACJICTHUKaMH B COCTaBE HACJICICTBEHHOW MacChl);
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2-51 ouepeow (unde legitimi). Ecnu HUKTO M3 1-11 oduepeau HACICTHUKOB HE
BBIPA3UJI CBOIO BOJIIO HACJIENOBaTh, TO CJIEAYIOLUIMMHU HACIEAOBaJId arHaTUYe-
CKHE€ POJICTBEHHHMKH HacienonaTens (unde legitimi);

3-s ouepeos (unde cognati). KpoBHbBIE POJCTBEHHUKH JIO IIECTON CTENEHU
BKJIFOUUTENIBHO B BUJIE MCKJIIOYEHUS U IO CEAbMOW CTEIEHH POACTBA HACIEI0-
BaJIM MOCJe ABYX Mpeblaynux ouepeaeil. iMenHno B 3Toii ouepenn HacieayoT
JI€TH TIOCJI€ MaTepu U MaTh nocie aereil. Takum oO0pa3oM, BIIEPBBIE B HACIEN0-
BaHUU TPU3HAETCA POJIb KPOBHOTO POJICTBA, XOTS arHaTUYeCKOe U OCTaeTcs
MPEANOYTUTEIBHBIM;

4-s10uepeos (unde vir et uxor). [lepeXuBIIMI yMepILIeTo CYNpyT (MyX IOCIIe
KEHBI, )KEHa I0CJIe MYy>)Ka) HacjieaoBal nociaeaHuM. HacieacTtBo cTaHOBHIIOCH
«JIe)Ka4YUM» TOJBKO MPU OTCYTCTBUHU WIIM OTKA3€ OT HACJIEACTBA BCEX OUEpeAcH.

HaciaegoBanue nmo npaBy IOcrunuana. 3aKkOHOIATENBCTBO NEPUOA UM-
NEPUU MPOJIOHKAIO TEHAEHIIUH MIPETOPCKOTO MPaBa: MOCTENIEHHOE BHITECHEHUE
arHaTUYECKOT0 POJICTBA KOTHATHUYECKHUM B KAUECTBE OCHOBAHMS HACIIEIOBAHUS.
Psn ceHaTCKUX MOCTaHOBJIEHUN MPEBPATUI B [IUBWIBHOE HACIEIOBAHUE MPEIO-
CTaBJIABUIYIOCS paHEe MPETOPOM MATEPH IOCIE IETEW M JIETEW IOCIE MATEPH.
Takke pacmupsitOTCs MpaBa JETEl Ha HACIEIOBAHUE IOCIE POJCTBEHHUKOB C
MaTE€pUHCKON CTOpPOHBI. HECMOTps Ha TO YTO arHaTUYECKOE POJACTBO UMENO BCE
MEHbIIIE 3HAYCHHE, CUCTEMa HACIIEOBAaHUS MO 3aKOHY Obllla Ype3BbIYANWHO 3a-
MyTaHa.

KOcTuHMaH npuHs peneHue ynpocTUTh CUCTEMY HaclleJOBaHUsI, OKOHYA-
TEIbHO YTBEPAMB KOTHATUYECKOE POJICTBO HACIEAOBAHUS MO 3aKOHY. OTOT
OpUHIMI ObUT 3aKkperuieH HoBesuton 118 (543 r.) u u3mMeHuBIEH €€ HOBEJUION
127 (548 r.). Ilo cnoxuBmieiics cucteme FOcTuHMaHa K HacaeAOBaHUIO NPHU3bI-
BaJIUCh KOTHATUYECKUE POJICTBEHHUKH 0€3 paszinuusl MoJja 1mo NopsiaKy ux OJiu-
30CTU K yMEPILEMY.

Cno>Xuioch 4eThIpe pa3psia HaClIeIHUKOB:

1. IlepBbIii pa3psig — Bce JSNUIOCH TTOPOBHY MEXIY OMMKAUIITUMU PO/I-
CTBECHHUKAMU IO HUCXOMAIIEH JIMHUM: CHIHOBBSIMH U JIOYEPSIMU, BHYKaMH OT
paHee ymepmux aered u T. 1. CMepTh HAclieHWKA J0 BCTYIUICHUS B HACIE/-
CTBO BJICYET pACIpEesICHUE €ro JO0JU YK€ MEXIY €ro 3aKOHHBIMU HacJeAHU-
KaMUy B TE€YEHUE T'0Jla CO JIHA, KOrJa yMEpILIEMYy CTajlo U3BECTHO O CMEPTHU Iep-
BOT'O HACJIEI0BATEIIS.

2. Bropoii pa3psia ObuT mipeicTaBiIeH POJICTBEHHUKAMHU 110 BOCXOISIICH JTH-
HUW Y TIOJTHOPOAHBIMU OpaThsiMU, U cecTpaMu. HacienHuku »3Toro paspsia jae-
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JST HACNEACTBO MOPOBHY, OJTHAKO JIETH PaHEe yMEpIINX OpaTheB U CecTep Mo-
JTy4alT 010, KOTopas MNpuYuTalach Obl MX yMmepliemy poautento. Ecnu
HACJIEYIOT OJTHU POJICTBEHHUKH 10 BOCXOSAIIEH TUHUM, TO HACIEACTBO JCINT-
Csl CIEAYIOIIMM 00pa30M: OJIHA MOJIOBUHA UJIET POJICTBEHHUKAM MO BOCXOSIICH
JIMHHUH C OTIIOBCKOM CTOPOHBI, IpyTas — C MaTEPUHCKOM cTOpoHH!I (in lineas).

3. Tpetuit pa3psii, NpU3bIBa€MbIi K HACIEIOBAHUIO MPU OTCYTCTBUU JBYX
MEPBBIX, — 3TO HETIOJHOPOAHBIE OPAThsl U CECTPHI, T. €. MPOUCXOISIINE OT OJHO-
ro ¢ YMEpIIMM OTIa, HO OT pa3HbIX MaTepeu UM OT OJHOW Marepu, HO OT pa3-
HBIX OTIIOB, a TAKXKE JAETH HETIOJHOPOAHBIX OpaTheB U CECTep, MOMyUaIOIIUe A0-
JII0, KOTOpast MPUYUTAIaCh Obl KX POTUTEINIO.

4. Ecii HET HUKOTO M3 IMEPEUMCICHHBIX POJHBIX, HACIEACTBO MOJYyYaloT
ocTaJbHbIe OOKOBBIE POJACTBEHHUKH IO MOPSIIKY OJIM30CTU CTENEeHel 0e3 BCAKO-
ro OrpaHUYEHUs 10 OECKOHEYHOCTU. bikaiiiias cTeneHb yCTpaHsIeT AalbHEen-
IIy10; BCE MPU3BAHHBIE JCIAT HACIEACTBO MOTOJ0BHO (in capita).

O HacnemoBaHWU CYNpPYTrOB HOBEJUIBI HE yHOMHMHAIOT. [IpeanonaraioT, 4To
OHO TPOJIOJIKAJIO PETYINPOBATbCI HOPMaMHU MpeTopckoro npana. [Ipu BBeneH-
HOW FOCcTHHMAaHOM cUCTeMe 3TO O3HAyano, YTO MEPEKUBIINI CYIpyr HaclIemo-
BaJl TOJIBKO IPU OTCYTCTBHM KakuX Obl TO HU OBLIO, Ja’K€ CaMbIX OTAAJCHHBIX,
OOKOBBIX poJIcTBEeHHUKOB. Ho /151 Heumyien BoBeI (uxor indotata) FOctuHuan
yCTaHOBWJI IIPAaBUJIO: BJIOBA, HE MMEBIIAs HU NMPUIAAHHOIO, HU MUMYIIECTBA, HE
BXOJISIIIIETO B COCTaB MPHUAAHHOTO, HACIEAOBajla OJHOBPEMEHHO C JIOOBIM W3
HACJICIHUKOB, Moy4asi 1/4 Hacnencrsa, u B mo0om ciydae He 6osee 100 dyn-
TOB 30J10TOM. Hacnemyst BMecTe co CBOMMH JIeThbMHU OT Opaka ¢ yMepIIuM, OHa
HoJTyyana NpUYUTAIOUIyoCs ei JOJI0 B y3y(pyKTe.

[Tpu otcyTcTBUM Kakux Obl TO HH OBUIO HACIEIHWKOB MMYIIECTBO YMEp-
[IeT0 TMPHU3HABAJIOCh BHIMOPOYHBIM. BBIMOpPOYHOE HMMYIIECTBO MOCTYHallO K

¢ducky, a “HOT]a K MOHACTBIPSIM, IIEPKBaM U T. TI.

Bonpocsl 1j1s1 CAMOKOHTPOJIs

B kakux ciyyasx npuOerajiy K HacJlIeJOBaHUIO M0 3aKOHY?

Kakue Bpiiensiiucy ouepeau B HaclieJOBaHUH MO 3aKOHY?

Kakwue paspsapl HacCIeTHUKOB BBIACISAIUCH MO npaBy KOctuHuana?
Kakoe nmymiecTBo cunTanoch BBIMOPOUYHBIM?

A e

KT0 Mor HacnenoBaTh BBIMOPOYHOE UMYILIECTBO?



180

8.4. IlpunsTHE HACJIEACTBA U €r0 MOCJIeACTBUSA

IIpunsaTtue HacaencrBa. HacrnenoBanue ecTh MPEeEeMCTBO B MMYIICCTBECH-
HBIX MpaBax W O0S3aHHOCTSAX HACJIENOAaTelNsa, KpoMe TeX, KOTophle (Kak y3yd-
PYKT, mTpadHble UCKU U3 JCIUKTOB M HEKOTOPHIC IPYTHE) CUUTAIOTCS HEpas-
PBIBHO CBSI3aHHBIMH C JINYHOCTBIO TOTO, JIJISI KOTO OHU BO3HUKJIM. MOMEHT, KO-
r71a IPeeMCTBO MPU3HABAIOCH YCTAHOBICHHBIM, U MTOPSIIOK STOTO YCTAaHOBIICHUS
OBUIM B PUMCKOM IpaBe HEOUHAKOBBI JUISl Pa3HbIX KaTErOPHI HACJICTHUKOB.

JlJis MpeeMHUKOB W Ha3HAYEHHBIX HACJICTHUKAMHU IO 3aBEIIaHUI0 paboB
HacJeao0aTes MOMEHT OTKphITHS HacneacTBa (delatio hereditatis) ObuT M1 MO-
MEHTOM BO3HHKHOBEHHS IpEeeMCTBa. boiiee TOro, mo HMUBUIBHOMY IpaBy HH
MIPEEMHHUKH, HA pa0bl HE MMEJH MpaBa OTKA3aThCsS OT OTKPBIBIICTOCS JIJI HUX
HacyencTBa. OHM OBUTM HEOOXOIUMBIMH HACIEIHUKAMU. JTO OOBSICHIIIOCH TEM,
YTO OHH, KaK YK€ yKa3aHO, HE CTOJBKO HACJIEIOBAJIM, MO B3TJISAY PHUMIISH,
CKOJIBKO BCTYNaJId B yIpaBJIieHUE CBOUM WUMYIIECTBOM. /[ paGoB 3T0 OBLIO
CIIEICTBUEM HX OOIIETr0 MPaBOBOTO TIOJIOKCHHS: HAa3HAUYCHUE HACICIHUKOM
03HA4yaJI0 U OCBOOOXKJIEHHE pada, HO OCBOOOXKJEHHE C BO3JIOKEHHEM Ha pada,
0 BOJIE TOCTIOAMHA, TIOJIOKEHUS HACIICTHUKA.

[ToHsTHO, YTO TaKoe 0Os3aTeNbHOE HaclieZloOBaHHE OBUIO BechbMa oOpeme-
HUTEJBHO ISl HACJIETHUKA B CITy4dasX, KOTJa HACIEeACTBO ObLIO MepeodpeMeHe-
HO JIOJITaMU, 32 KOTOPbIE HACJICTHUK, B CHITy PUMCKOM KOHIICTIIIUN YHUBEPCAIb-
HOTO TIPEEMCTBA, OTBEYA HE TOJIBKO UMYIIICCTBOM HACIICJICTBEHHONH MacChl, HO
U CBOMM HMYIIECTBOM. BBHIy 3TOro mperop MmpeaocTaBisul MPEEeMHHUKAM TaK
HA3bIBAEMOE TIPABO BO3JEPXKATHCSA OT HACEACTBA, B CHIIY KOTOPOTO OH OTKa3bI-
BaJI B HCKE MPOTHB IIUBWJILHBIX HACICTHUKOB, PAaKTUICCKH HE OCYIICCTBIISBIINX
CBOETO TpaBa HACJIEIOBaHMS, W Mpeasaral bonorum possessio cleayromen 3a
HUMH KaTerOpUH HACJICTHUKOB, & €CIIM HE HAXOJUJIOCH JKEJIAIOIINX, OOBSBIISIT
KOHKYpPC HaJl UMYIIECTBOM HAcleAO0JaTeNs Uil YAOBIECTBOPEHUS €ro KPeauTo-
poB. Bce ocTalibHBIE OTHOCHIIUCH K JIOOPOBOJIGHBIM (ITOCTOPOHHUM) HACIICTHHU-
kam (heredes voluntarii). JIJiss HUX OTKpBITHE HACJEACTBA O3HAYAJIO JIMIIb BO3-
HUKHOBEHUE MpaBa Ha MPUHSATUE HACIICICTBA.

[TpunsATHE HacaeACTBA IPOUCXOINIIO IPU OCYIIESCTBICHUH YCTHOTO TOPXKe-
CTBEHHOTO aKTa, KOTOPBIA HasbIBajcs cretio. CymiecTBoBajia JOCTaTOYHO (op-
Majn30BaHHas (hopMa MPOBEIACHUS Cretio, Ha HEW MPOU3HOCHINCH YCTaHOBJICH-
HbIe (Dpasbl, HAIPUMEpP, «BCTyMHar W NnpuHUMaro». [locrenmeHHo ¢gopma ympo-
CTHJIaCh, W OBUIO JIOCTATOYHO HE(POPMATHLHOTO BOJICU3BSBICHHS O MPUHATHA
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Wi (PaKTUYECKOM BCTYIUICHHHM B HACJEACTBO. DTO MPOIECC CTAl HA3BIBATHCS
pro herede gestio.

[{uBMIIBHOE TIPaBO CpOKa ISl MPUHSTHS HACJIEICTBA HE ycTaHaBauBaino. Ho
KpPEAUTOPhI HACIIEN0AaTelNsl, 3aUHTEPECOBAHHBIE B CKOPEUIlIEM yTOBIECTBOPEHUU
ux TpeOoBaHUil, MOTJIM MOTpeOOBaTh OT HAcIeIHUKA OTBeTa (an heres sit), T. e.
NPUHUMAET JIM OH HacneAcTBO. [locne 3Toro HaciemHUKy Mo ero mpockoe Mor
OBITh HAa3HAYECH CYJOM CPOK ISl PEIICHHS BOIMPOCa O MPUHATUHM HACIEICTBA
(spatium deliberandi), mocine ucTeueHus: KOTOPOTO HACIETHUK, HE TaBIIUN OTBE-
Ta, cunTaicd: 10 FOctuHuana — oTkasaBmmMMmcs, a B npase KOctuHuana — npu-
HSIBILIMM HACJIEACTBO.

[TonsiTHO, YTO TIpaBMiIa 00 aBTOMATHYECKOM MPHOOPETCHUHM HACIEACTBA
HEKOTOPBIMU W3 [IUBUJIBHBIX HACIEAHUKOB ObLIM HEIPUMEHUMBI K TIPETOPCKOMY
MpaBy; OHa JOJDKHA ObLTa OBITH UCIIPOIICHA, M IPUTOM B YCTAaHOBJICHHBIN CPOK:
POJICTBEHHHKAM TI0 HUCXOJSIIEH U BOCXOJSIIEH JIMHUU JAaBAJICS CPOK B OJMH
TOJT CO JHS OTKPBITHS HACJICACTBA, OCTATLHBIM HACJICIHUKAM — B cTO qHEH. [Ipu
IPOIYCKE 3TOr0 CpPOKa HACIEAHUKOM, MPU3BAHHBIM B MOMEHT OTKPBITHSA
HACJIEJICTBA, MMPETOPCKUM MPABOM HACJIEICTBO MPEAarajgoch MPHUHSITH CIEAYI0-
IeMy HACJEAHUKY B TIOPSIKE MPEEMCTBA MEK/Ty HACICTHUKAMH.

«Jlexxauee» HacaeacTBo. «Jlexxauee» HacieactBo (hereditas iacens) BO3-
HUKAJIO MPU OTCYTCTBUM HACIEAHUKOB MO 3aBEIIAHUIO U MO 3aKOHY. JTO MOTJIO
CIIyYUTBHCS, €CITU HACJICIHUKH €Il He OOBSBUIINCH WM €CJIM OT HACJeICTBA OT-
Ka3aJIiCh HACJIEIHUKH (CIIEIyIoasi MMEIONIAsICs Odepeh HacIeAHUKaMU He
MIPU3HABAJIACh, €CJIU OT HEr0 OTKA3bIBAIMCH BCE B MPEIBIAYIICH OUepeIn):

— B JpeBHeeM Pume npu OTCYyTCTBUU HACIEIHUKOB MMYIIECTBO MOTJIO
OBITh 3aXBa4Y€HO JIIOOBIM >KenaromuM. CUUTANIOCh, YTO «I€Kauee» HACIEICTBO
HUKOMY HE TIPHHAIJICKHUT;,

— B KJIACCHUYECKOM TMEpUOJe <«JIekKadee» HACIEICTBO CUUTAIOCh YUCIS-
IITUMCS 32 YMEPIIUM («XpaHUT B ceO€ JIMYHOCTh YMEPIEroy) 0e3 mpasa 1mocsra-
TEJIHCTB Ha HETO;

— B IIEPHOJ] IPUHIIMITATA TAKOE HACIEACTBO IMOCTYMACT TOCYIapCTRY;

— B MOCTKJIACCUYECKUIN MEPUOJ «JIekKadee» HACIEICTBO MOCTYIAET K TOCY-
JapCTBY, HO Tepe] HUM MPEUMYIIECCTBO UMCIOT MYHHMIIMIAIBHBIA CEHAT, IIep-
KOBb, MOHACTBIPh U JPYTO€ €CIU HACJIEN0AATENb ObLT UX YJICHOM (YIaCTHHKOM).

B ToT mepuon, moka HACIEACTBO CUMTAIOCH «ICKAYMM», 3aBIaJICHUE UM
He J0mycKanock. OHaKO OBLIO BO3MOXKHO MPHUOOPECTH €ro MOCPEICTBOM MPU-
oOpeTeHust Mo JAAaBHOCTH B KauecTBe HacieaHuka (usucapio pro herede). Takoe
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MPUOOPETEHUE 3aKIII0YaIOCh B TOM, YTO TOT, KTO BIaJeNl OJHOM BEIIBIO U3 «JIe-
’Ka4yero» HacjeACTBa B TEUEHHUE OJIHOTO Toja, MpUoOpeTan COOCTBEHHOCTh HE
TOJIKO Ha HEE, HO U Ha BCE€ HACJEACTBO (T. €. MpUoOpeTan CTaTyc HacleIHHKA
Bcero umyuiectsa). [lpu Takom nproOpeTeHruy He BBITIOJIHSIIMCH CPOKU JaBHO-
CTHM U HE y4HMThIBAJIACh 100past Bojis jmua. [losToMy B KiacCHYeCKui Mepuon
TaKoe MPUOOpPETEHNE CTAJ0 CUUTATHCS HEAOCTOMHBIM. B COOCTBEHHOCTH cTaja
MOCTYIATh JMIIb 3aXBAaYE€HHAsl BO BiaJeHHE Belllb. [IpaBuio omHOro roga co-
XPaHsUIOCh KakK JUJIsl IBUYKUMBIX, TaK U JIJISl HEJBUKUMBIX BEIIEeH BILJIOTH A0 3I10-
xu FOcTrHMaHa, Korja cTaau NPUMEHSTHCS OOBIYHBIE CPOKH TAaBHOCTH.

HacnencrBennass  Tpancmmccusi.  HacneactBeHHass — TpaHCMHCCHS
(transmissio delationis) — 9To Tepexo; MpaBa MPUHATH HACIEICTBO K HACIEIHU-
KaM JIMLA, HE YCIEBLIEro MPUHATh HA3HAYEHHOE €My HACJENICTBO BCIIEACTBHE
coer cMeptu. 1lo mpeBHeleMy HUBUIBHOMY IPaBy HACJIEACTBEHHAs TPAHC-
MUCCHS ObllIa HEBO3MOJKHA: €CJIM MPU3BaHHBIN K HACJIEAOBAHUIO HACJIEIHUK IO
3aKOHY HE MPUHUMAJl HACJIEICTBA, OHO MpU3HABaJOCh Oecxo3siiHbIM. 1o mpe-
TOPCKOMY IIPaBY MPUHATH HACIEACTBO MPEAJIArajoch B TAKOM ClIydae AallbHEM-
muM HaciegHukaM. Ecim ke HaciencTBa He MPUHUMAN 0 CBOEH CMEpTH
HaCJIETHUK TI0 3aBEIAHUI0, TO OTKPBIBAJIOCH HACIEAOBAaHUE, HO 3aKOHY. Takum
o0pa3oM, MpaBO MPHUHATH HACJIEICTBO PACCMATPUBAJIOCh KAK JIMYHOE IPABO
HacJIETHUKA, HE MTEPEeXO0/sIIlee K ero HacleaHUKaM.

N3 3TOro oOuiero mojoKeHus CTalld, OAHAKO, MOCTEINEHHO BBOAMTH HC-
katoueHus. [Ipetop nomycTuil, 4To eciu HacleAHUK yMep, He ycreB 0e3 cBoeit
BUHBI MIPUHATH HACIEJCTBO, TO MO pacclieloBaHUM Jefia (cognita causa) ero
HacJIeIHUKaM B TOpsANKe restitutio in integrum (BOCCTAHOBJIEHUS B TEPBOHA-
YaJIbHOM TOJ0XEHUH) MOKET OBITh IPEIOCTABIIEHO MPaBO MPHUHSITH HACTIEACTBO.
B npase KOcTtrHmnana 3To npaBuiio 0000IIEHO: €clii CMEPTh HACIEIHUKA TIOCIIe-
70BaJjla B TEYEHHUE T0/1a CO JHS, KOTJa OH y3Hall 00 OTKPBITUHU JUIsl HETO Hacle/l-
CTBa, WJIM B TEUEHUE HCIPOIICHHOTO UM BpeMs Ha Pa3MBIIUICHHE, TO MPAaBO
IOPUHATH HACJIEICTBO CUMTACTCS MEpEeHIe/IINM K €ro HacleIHUKaM, KOTOpbIE U
MOTYT OCYIIECTBUTH 3TO MPaBO B TEUEHUE CPOKA, €II€ OCTAIOIIETOCS B CHITY
OOUIMX MpaBUJI Ha IPUHSATHE HACIIEICTBA.

B Tex cmywasix, korja BCJIEICTBHE CMEPTH A0 MPHUHATHs HACIEIACTBA WIH
BCJIE/ICTBHE OTKa3a OT HACJIEJCTBA OTHAAall OJUH M3 HECKOJbKHUX HACIEIHHKOB
M, €CJIM TIPUTOM He OBLIO TPAHCMHCCHH, JIOJIS OTIIABIIErO HACIEIHUKA TTPHOaB-
Js1ach K JOJISIM OCTaNIbHBIX, paclpeersijach MeX1y HUMU MOpoBHY. Tak, eciu
U3 JIBYX HACJIECIHUKOB IO 3aBEUIAHHUIO OJMH yMHpal, HE MPHUHSIB HACIIEIACTBA U
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HE OCTaBUB CaM HACIEIHUKOB, TO €ro JOJs NEPEeXoJuja HE K HACJIEeIHHKaAM
HacjenoAaTeNs 1Mo 3aKOHY, a K IPYroMy HaclIeHUKY 10 3aBeIaHni0. TOYHO Tak
K€ B Cllydae OTHAJCHUS MOCJI€ OTKPHITUS HACJEACTBA OJHOTO U3 HACJICAHUKOB
10 3aKOHY.

IIpaBoBbIe mocJieICTBUSI MPUHATHSI HaceacTBa. C IPUHATHEM HACIE/I-
CTBa Ha HAacCIEAHUKA MEPEXOUIN BCE IpaBa U 0OA3aHHOCTH HaclieIoBaTeNs 3a
HCKJIIOYEHUEM JIMYHBIX MpaB U 00s3aHHOCTEH. Kpome Toro, Bce Haciegyemoe
UMYIIIECTBO MPUCOEIUHSIIOCH K UMYIIIECTBY HACIEIHUKA.

Cnusaue beneficium separationis («JIbrOTBI OTACICHUS ) OBLTO HEBBITOHO
pa3HbIM JunaM. Ecnu HacienHuk Obul oOpeMeHeH J0JramMH, TO CIUsSHUE ObLIO
HEBBITOJTHO KPEAUTOPaM HaCJIeIoAaTels, KOTOPhIE JOJKHBI ObUTA TPH yIOBJIC-
TBOPEHUH UX MPETEH3UHN TEPHETh KOHKYPEHIIMIO KPEAUTOPOB HACIeIHUKA. BBU-
JIy ATOTO MPETOp CTaJl MPEAOCTAaBISATh Kpeauropam ocoOyto Jbroty (beneficium
separationis), B CUITy KOTOPOI HAaclEJCTBEHHAs: Macca CIUBAJIACh C UMYIIIECTBOM
HacJIeTHUKA JIUIIb MOCJE TOTO, KaK U3 Hee OyAYT MOKPHITHI MPETEH3UU Kpeau-
TOpOB HacienoAarena. Eciiu HaciaencTBo ObLJI0 0OPEMEHEHO JI0JITaMu, TO CIIHS-
HHUE MOTJIO OBITh HEBBITOJIHO KpeauTopaM Hacliennuka. OJHaKo MpeTop He na-
BaJl UM TMOJOOHOM JIbIOThI, KOO JOJDKHUKY BOOOIIE HE BOCHPEIIACTCS JENaTh
HOBBIC JIOJITH U TEM YXY/IIIATh MOJ0KEHUE KPETUTOPOB.

HeobxoaumocTh 0TBEYaTh CBOMM MMYIIIECTBOM IO JIOJITaM HACeA01aTes
MorJia ObITh HEBBITOJHA JJIs1 HaciaeAHuka. Jljis Hero, mocie psaa NpeauecTBy-
IOLUX MEpPONpUSITHH, Takke Obla BBejeHa FOctunuanom nbrota (beneficium
inventarii), 6iarogapss KOTOpOil HacleAHUK, HauaBIIUK B TeueHue 30 mHeH co
JTHSI OTKPBITHS HACJIEACTBA B MPUCYTCTBUU HOTApUyCa M CBUICTENICH COCTaBIIe-
HUE OINHUCHU HACJIEICTBEHHOTO HMMYIIECTBA M OKOHUMBIIMN €€ COCTaBJIEHUE B
caenyromue 60 AHEH, OTBEUYAN MO JI0JraM HaclIeIoJaTelsl TOJbKO B Mpeaenax
OMHCaHHOTO HacleacTBa (intra vires hereditatis).

[Ipu mHodCeECmeennocmu HacieOHUK08 OHU CTAHOBUIINCH COOCTBEHHUKAMHU
BelleH, MPUHAIICKABIINX Ha TIpaBe COOCTBEHHOCTH HACJIEIOAATEINI0, KAXKIbIN B
pasmepe CBoeu HacaeACTBEHHOU 10Ju. TpeOoBaHUs U OJITH, MPEIMET KOTOPBIX
OBLT IeNTMM, paclaajuch Ha COOTBETCTBEHHBIC 707U, Henennmeie TpeGoBaHus
U JIOJITK CO3/aBajid COJUIApHBbIC MpaBa W COJUIAPHYIO OTBETCTBEHHOCTH
HACJICTHUKOB.

MHOXeCTBEHHOCTh HACJEIHUKOB OOYCIIOBJIMBAJa B HEKOTOPBIX CIydasix
TaK)Xe U 00S3aHHOCTh MPUCOEAUHUTH K HACJIECICTBEHHON Macce HEKOTOPHIE BU-
JIbl UMYIIIECTBA cCaMUX HaclieMHUKOB (collatio bonorum). Takas ke 00sI3aHHOCTh
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YCTaHOBJICHA B OTHOIICHUH MPHUIAAHOTO, TIOJYYCHHOTO J0YEPhI0, KOTOpas 3aTeM
Hacjie/oBaja B UMYIIECTBE OTIa BMecTe ¢ OpaTbsiMu U cecTpamH (collatio dotis).
B mepuwon mMmmepun psmoM 3aKOHOB ObLIa YCTAaHOBJICHA 0OIIas 0OsS3aHHOCTH
POJICTBEHHUKOB 10 HUCXO/SIIEH JTHHUH MPU HACICTOBAHHUH TTOCJIE POJACTBCHHU-
KOB IO BOCXOJAIIEH JMHUM BHOCHUTH B COCTaB HACJEACTBEHHOW MacChl BCE
MUMYIIECTBO, MOJYICHHOE OT HACIeA0AATeNs B BUAC MPUIAHOTO, JapeHHUE BBHUIY
Opaka Uiu JJI1 CaMOCTOSATEIBHOTO YCTPOICTBA, MOTYYCHHs JAODKHOCTH H T. II.
3Ot10 ObUTa TaK Ha3bIBacMasi 00sI3aHHOCTH POACTBEHHUKOB 110 HUCXOSIIEH JIMHUU.

BOHpOCbI AJI CAMOKOHTPOJISA

Kaxk nporcxoauio npuHATHE HACIEeACTBA?

Yro Takoe «iexadyee HacIeACTBO»?

KoMy MOrio npuHaanexars «Jiexadee HacJlIeCTBO»?
Yo Takoe HacleICTBEHHAs! TPAHCMUCCHS?

kv =

Kaxwne o0s13aHHOCTH MNEPEXOJNIIN K HACJIICAHUKY OT HacieaoaaTens?

8.5. Jlerarsl u pugenKOMHCCHI

Jleratsl (3aBemaTeNbHBIE OTKAa3bl) — 3TO TaKHWE PacHopsDKEHHE B 3aBella-
HUU, 10 KOTOPBIM NPEIOCTABISUIMCH KaKWe-TUOO BBITOAbI JIPYTUM JIIOMISIM 3a
CYeT HACJIeICTBAa. JTH JIIOJIM CTAJId HAa3bIBaThCS JieraTapusmu. Jleratapuii Mor
pPacCUYMTHIBATH JIMIIIh HA YACTh AKTUBOB HACJIE/ICTBA, @ HE HA KaKyHO-HUOY/b J10-
70 HacyencTra. Jlerarapuii BUHIUKAITMOHHBIM UCKOM TpeOoBaj MpaBoO Ha KOH-
KPETHYIO BEIllb MWW K€ MPEAbSIBISUT OTACIbHBIM UCK 00 MCIOJHEHUU BOJU 3a-
BemaTeNsl ¥ TpeOoBal 4To-IM00 OT HaciaeaHuWKa. Ecnm jmeratapuii ymMupaeT, He
MOJIYYMB JIETaTa, TO OH MEPEXOJIUT K HACTEAHUKAM JieraTapus.

Bunp! meraToB:

— legatum per vindicationem yctaHaBiIuBajg COOCTBEHHOCTD JieraTapus Ha
OTIpEICIICHHYIO BEIh B COCTABE HACJICACTBEHHOM MAacCChl. DTOT JIeTaT 3allnIal-
Csl BUHIUKAIITMOHHBIM UCKOM;

— legatum per praeceptionem 4yarie BCEro CYUTaAETCs Pa3HOBUIHOCTbIO BUH
JUKAIMOHHOTO Jjierata. [lo HeMy MOXHO OBIJIO OTKa3bIBaTh TOJIBKO UMYIIIECTBO
HaCJIeJI0/1aTes,

— legatum per damnationem 00s3bIBanl HAaCIEIHUKA TIEPEIATh JIETATAPHIO
OTIpEICIICHHYIO BEIllb, HO HUKAKUX BEIIHBIX MIPaB HA MOJYYCHHYIO BEIb y HETO
He BO3HUKa0. Bens Morima ObITh ncTpeOOBaHa jieraTapiueM Mpu MOMOIIHU actio
ex testamento;
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— Pa3HOBUIHOCTHIO 3TOro Jierara Obu1 legatum sinendi modo, mpenMerom
KOTOPOTO MOTJIM OBITh BEIIM KaK Hacienojarelis, TaK M HacleHUKa U Jaxe
TPETHHX JIUII.

[IpuoOpeTenue erata MPOUCXOIUIIO 8 06d IMAnNa:

1) B MOMEHT cMepTH HacleAoAaTeNsl MPOUCXOANUIIO 3aKpEeIJICHHE JieraTa 3a
JeratapueM;

2) c MOMEHTAa BCTYIUICHHs HACJIEIHUKA B IPaBa HACJIEJCTBA JIEraTapuii MOT
TpeOOBaTh MOJYYEHHs] OTOBOPEHHOM B 3aBEIIAHWU BEIIM Yepe3 BUHAMKAIMOH-
HBI (COOCTBEHHUYECKUI) UCK U MCK 00 UCTIOJHEHUH €ro IpaBa TpeOOBaHUHI.

Jlerat mMor ObITH OTO3BaH KaK BCJIEJICTBUE OT3bIBA 3aBEIIaHUs, TaK U BCIIEI-
CTBHE OT3bIBa camoro jerara (ademptio legati). IlepBorauansHO (TIO ITUBUIIBHO-
MY [IpaBy) CYUTAIIOCH, YTO OT3bIB JOJDKEH MPOUCXOIUTH (POPMAIbHO, TyTEM YCT-
HOTO 3asBJIeHUSI 00 OT3bIBE, B JAJIbHEHIIIEM TaK)Ke CTal IMpHU3HaBaThCs Hedop-
MaJIbHBIN OT3bIB (HAapHUMEp, OTUYXKICHHE 3aBEIIAaTe]IeM BEIIU, YTO HECOBME-
CTHMO C €€ TOCIEAYIOIUM OCTaBIIEHUEM JieraTapuio). JleraT mpusHaBayics HU-
yToXHBIM 110 KatoHoBy mpasuiy (regula Catoniana), coriiacHo KOTOpOMY JieraT
CUMTAJICSI HHYTOXKHBIM, €CJIM OBLIT TAKOBBIM B MOMEHT COCTAaBJICHHSI 3aBEIlaHus,
Jla’kKe €CJIM K OTKPBITHIO HACJIEACTBA IPUUMHA HUUYTOKHOCTH YK€ HE CYLIECTBYET.

OrpanuveHus Ha JIETaTOB ObUTM BBENEHBI YK€ B MEPHO] MPHUHIINUIIATA, J0
ATOr0 HUKAaKUX OrpaHW4YeHHi He Obu1o. /[t TOro yToOBl 3aIIUTUTH HACIEIHU-
KOB OT JIEraToB, B Ha4aJie ObLJIO BBEACHO CyMMOBOE orpanuyeHue B 250 cectep-
[[UEeB, a MO3JHEE HACJIEIHUK MPH HAJIUYUHU JIETaTOB OCTaBIsI ceOe u4eTBEPTh
HacJieyeMOoro uMyIecTBa ((paabluIMeBa YeTBEPTh).

Duoeuxomuccol (B TIEPEBOJE IOPYUEHHOE COBECTU») — 3TO YCTHBIE WIIU
MUCHhMEHHBIC MPOCHOBI, UM PEKOMEHIAINH 0 BHITOJHEHUIO KaKOTro-Iu00 1o-
pY4YEHHS WJIM TPEIOCTaBIEHUE KAaKOMY-JIHOO JIMIy YacTH HAcleACTBa, C KOTO-
pBIMU Hacleo/1aTenb oopamaics K HacjaeAHUKy. Takue mpochObl HEpEaKo Jie-
JAKCh B 3aBEIIAHUM, COCTaBICHHOM 0€3 COOII0eHUs TOKHONU (OPMBI, U B
OOBIYHOM 3aBEILlaHUM, HO a/IpECOBAHHbIE HACJIEeIHUKaM 10 3aKkoHy. Crnenyer 3a-
METHUTh, YTO B OTJIMYHE OT OOBIYHOTO JIeraTa, 0 KOTOPOMY IepeaaBaiach Ompe-
JieJieHHasl Bellb, M0 (PUIEMKOMUCCY IepeaaBajachk 4acTh HacleAcTBa. B pec-
MyOMMKaHCKUH TEePHOJ] OTCYTCTBOBAJIA 3allUTa (PUACUKOMHUCCOB, U HACIEIHUK
cam peluan rnepeaaBarh WM HE MepelaBaTh YacTh HacieAcTBa. MckoBas 3amura
(UIEMKOMUCCOB MOSBUJIACH TOJIKO B MEPHO]] MPUHIIUIATA, OHU CTAJHM MOXO0XKH

Ha JICraToB.
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B 310 *e BpeMs BO3HUK yHHMBepcaibHbIN ¢uaenkomucc. Muorma ciyda-
JI0Ch, YTO (PUIEMKOMHUCC MOTy4yan OOJBIIYIO YacTh HACIENCTBA, a BCE JOITH U
YacTh UMYIIECTBA OCTABAIMCH y HacleAHuka. UToObl n3bexarb TakoW Hecmpa-
BEJYIMBOCTH, ObUIO BBEJCHO IMPABUJIO, 10 KOTOPOMY HACJIEIHHUK OCTaBJIsUI ce0e
YETBEPTh HACIEACTBA, a JOJIIO HACIEACTBA BMECTE C YACThIO JOJITOB IMOIyYall
bunenkomucc. Tak BO3HUK MOPSIOK «YHHBEPCAIBLHOTO» MpPEEeMCTBa MPH J101e-
BoM (Quuenkomucce. [Ipu IOctuHmnane cuHrynspHsie (UICUKOMHCCH OBLTH
YPaBHEHBI C JIETaTaMHu.

llapenue 6 cnyuae cmepmu (donatio mortis causa) — 3To 0COOBIN BU JOTO-
BOpA, 3aKJIF0YAEMOI'0 MEXKy JapuTeseM U ofapseMbiM. OH 3aKIIOYaICs B TOM,
YTO JApUTENb JAApUJl KaKyl0-TO BEIlb, HO B CIIy4ae, €CIM OCTaBaJICA >KUB MOCIE
KaKOIr'o-TO COOBITHS WM MEPEXUBAIl 0JapsieMoro, Mor 3abpars ee oOpaTHo. Ta-
KO€ JIapeHHUEe OOBIYHO OCYIIECTBISIIOCH TIepes] BOMHOM, OMTBOM, MyTelIECTBUEM
0 MOpIO, T. €. B T€X CilydYasX, KOrJa ONacHOCTb HE OCTAaTbCS B JKUBBIX Oblia
cymectBeHHou. [IpaBo KOctuHnana o0beauHuI0 GUIEUKOMUCC, JIeraT u Aape-
HUE B CIIy4ae CMEPTH.

Bomnpocs! Aj1s1 cCaMOKOHTPOJIS

Uro Takoe ynerarsi?

Kaxue BbICNSIIMCH BUJIBI JIETATOB?

Ha kakue sTansl noapasaensaioch NpuooOpeTeHre JeraroB?
Kakum 06pa3om nerat Mor ObITh OTO3BaH7

Yro Takoe (HpuaenKoMucchl?

A S

Uro mpenctaBiisiiio co0oit napeHue B cirydae cMepTu?
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SAKJIFOYEHHUE

OIHOBPEMEHHO € Pa3BUTHUEM HMYILIECTBEHHBIX U JIMYHBIX HEMMYIIECTBEH-
HBIX OTHOIICHWM, BBI3BAHHBIX 3KOHOMHYECKUM M MOJUTHYECKUM PA3BUTHEM
PUMCKOI'0 TOCYAapCTBa, aKTUBHO (GOpMHUpYETCs pUMCKoe mpaBo. byayuu pe-
3yJbTaTOM TBOPYECTBA MHOTHX IOKOJICHUN IOPUCTOB, OHO JOKAa3allo CBOIO 3(-
(eKTUBHOCTh U ObLJIa BOCHPUHSITA COBPEMEHHBIM E€BPOMEUCKUM TPaKJaHCKUM
npaBoM. [lo cBoeil cyTu puMckoe mpaBo MpeAcTaBisAeT coOoil Gasuc, dyHIa-
MEHT, Ha KOTOpOM (opMuUpyeTcs U pa3BUBACTCA COBPEMEHHAs IOpUIMYECKas
HayKa, 4YTO JIOKa3bIBAET HACTOSTEIBHYIO HEOOXOAUMOCTh M3YyYEHHSI, OCMbICIIE-
HUS, TOCTOSIHHOTO OTKPBITHS HOBBIX aCHEKTOB B KIACCHYECKUX IOCTYJAaTax
puMckoro npaBa. Kak cripaBensiuBo 3ameyan U3BeCTHBIN yueHHBbIN. [Tpodeccop
puMckoro mnpasa T. @. JIOpMUIOHTOB, «TOJIBKO MCTOYHUKHU OJHOIO PUMCKOTO
IpaBa JJal0T BaM BO3MOKHOCTh MPOCIEAUTHh NOJPOOHO MOCTENEHHBIA X0 pa3-
BUTHS HEKOTOPHIX MHCTUTYTOB IIpaBa, OOIINX BCEMY YEJIOBEUECTBYY.

PazBuTHne rpaxxmaHckoro mpasa B COBpeMEHHOW Poccun, nmpuHsTHE U3MeE-
HEHUH B JeucTBYromMN [ paxxnanckuil kogekc Poccurickon @enepanuu co Bce
OYEBUIHOCTBIO INMOKA3aJId, YTO MOTEHIHAI PUMCKOTO IpaBa JAJEKO HE HcYep-
[IaH, OHO MO-IPEXKHEMY aKTyaJbHO KaK MOJEJb IPaBOBOIO PETYJIUPOBAHUS
YaCTHOIIPABOBBIX OTHOILLICHH.

N3yunB tembl 1-3, Bbl 10/KHBI 3HATD:

[loHATHE M pEeIMET PUMCKOTIO IIpaBa.

HcTouHnKM pUMCKOro npasa.

CymHOCTb rpakIaHCKOI0 MpoLecca o pUMCKOMY TPABY.
Jlenenue rpak1aHCKoro Mpouecca Ha 4acTH.

Buael u cpencrBa npeTopCKOM 3alIUThI.

[ToHsiTHE ¥ BUIBI ICKOB B PUMCKOM IIPaBE.

CyIIHOCTh U CPOKH MCKOBOW TaBHOCTH.

ANk WD =

OcHoBaHMS TPU3HAHUS WM OTKa3a B UCKE.

9. TloHsTHE M BUIBI TUL B PUMCKOM IIPABE.

10. ITpaBOCTIOCOOHOCTH | J1€€CIIOCOOHOCTD JIHII.

11. OcobeHHOCTH MPABOBOTO MOJIOKEHUSI PUMCKUX TPaXKIaH.

12. OcobeHHOCTH MPABOBOTO TOJIOKEHHS JIATUHOB, TEPETPUHOB, padoB,
BOJIbHOOTITYIIIEHHUKOB.

13. ITonsTHe, MpU3HAKU U BUbI FOPUJINYECKUX JIUII.
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N3y4uB Tembl 45, Bbl 1015KHbI 3HATD:

CylHOCTh U 3HAYEHUE CEMENHO-TIPABOBBIX OTHOLIEHUM.
OO0muii CTpoit pUMCKOI CEMBH.

XapakTep OpauyHO-CEMEHHBIX OTHOIIICHUH.

ConepxaHue MpaBOBBIX OTHOIICHUN POJIUTENICH U IETEH.
[Ipenmer BemHOrO Npasa.

[TonsiTre Belen U uX BUJIBL.

[ToHsaTHE M BUIBI BIAACHUSA.

[TonsTre u conepxanue npaBa COOCTBEHHOCTH.

A T A o o A e

Buibl 3a1nThl paBa COOCTBEHHOCTH.
10. Buael u conepxaHue Mpas Ha 4y »KUE BEILH.

N3yunB Tembl 6—8, Bbl 10/KHBI 3HATH:

CyliHOCTh PUMCKOTO 00513aT€JIbCTBEHHOTO MPaBa.
[TonsTre U BUIBI 00S3aTEILCTBA.

Busl v npaBoBo€ MOJI0KEHUE CTOPOH B 00SI13aTEIILCTRE.
Busl npekparieHus u odecneyeHus 00s3aTeIbCTB.
[TonsiTHE TOTOBOPOB U MX KJIaCCUDUKALIUIO.

Bub!l 1 xapakrep yclI0BUl 1Or0BOPA.

Oc00eHHOCTH OTAEIbHBIX BUAOB 00513aTEILCTB.

NNk WD =

[TonsiTue u ocobeHHOCTH BepOaTbHBIX KOHTPAKTOB.

9. TloHsTHE U OCOOEHHOCTH JIUTEPATBHBIX KOHTPAKTOB.

10. [TousiTHe M OCOOEHHOCTH peaTbHbIX KOHTPAKTOB.

11. Tlonsitue 1 0COOEHHOCTH KOHCEHCYaJIbHBIX KOHTPAKTOB.

12. TlonsiTue 1 BUIBI TAKTOB.

13. TlonsiTue 00s13aTENILCTB KaK ObI U3 JOTOBOPOB.

14. IToaatne 1 0coOEHHOCTH 005A3aTEILCTB U3 JEIIMKTOB U Kak ObI U3 Jie-
JIUKTOB.

15. OCHOBHBIE HUHCTUTYTHI PUMCKOT'O HACJIEACTBEHHOTO NIPABA.

16. Tlopsiok 1 ycnoBUs HACIE€IOBaHUS 110 3aBEUIAHUIO.

17. TlopAtok u ycnoBUs HACJIENOBaHUS 110 3AKOHY.

18. Tlopsiok NpUHATUSA HACIIE/ICTBA.

19. IlopsiA0K 1 MPU3HAKY JIETATOB U (PUIEUKOMHUCCOB.
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OBIIME METOANYECKHE PEKOMEHJIALINU
11O COAEP KAHUIO KYPCA

Heabio u3yyeHus: TUCHMIIMHBI SBISETCS (PopMUpOBaHUE y 00y9IaeMbIX
OCHOB CHCTEMBbI 3HAHUW B 00JACTH PUMCKOTO IpaBa, a TaKke OCHOBOIIOJIararo-
111050,¢ HpaBOBBIX HpI/IHI_II/IHOB 51 HOHﬂTHﬁ, KOHHGHHI/II;'I nu KOHCprKHHﬁ, COCTaBJIsI-
IOIIUX OCHOBY MpEIMeTa M METOJOJOTUM IOPHAMYECKOTO aHaju3a B paMKax
JAUCIHHUIIIINHBI. Ee I/13y‘—IeHI/Ie HanpaBneHo TAaKXEC HAa aHAJIN3 HpGI[HOCI)IJ'IOK nu CI)aK-
TOPOB BO3HUKHOBEHHUS U Pa3BUTHS COBPEMEHHBIX MPABOBBIX MHCTUTYTOB, OIpe-
JICJICHUE 3HAYCHUS M POJIM PUMCKOI'O IIpaBa B Pa3sBUTHHU IOPUCIHPYACHIIUH pa3-
JUYHBIX CTPaH MHUpa, B TOM uncie u Poccun.

3amaya u3y4dyeHHMsl JAHHOTO KYpca COCTOMT B TOM, 4TOOBI B Mpolecce
00y4YeHHUs CTYJEHTHl YCBOWJIM BBIpaOOTAaHHbIE PUMCKHMHU FOPUCTAMH TEXHUKO-
IOpI/II[I/I‘IeCKI/Ie ITOHATHA, TCpMI/IHBI n IOpI/II[I/I‘-ICCKI/Ie KOHCTPYKLII/II/I, BOIIICAIIINEC B
COBPEMEHHBIN S3BIK U UCIOJb3yEMbIC B HAYUYHO-IPABOBOM JIMTEPATYpPE U 3aKO-
HOTBOp‘IGCTBe, 3HAJIN U ITOHUMAJIN UX CMBICIJI.

B pe3yabTare 0cBOCHUS JUCHUIIMHBI, 00y4arOIIUecs J0JKHbI 3HATD:

— I/ICTOpI/IUIeCKI/Ie HpCI[HOCBIJIKI/I BO3HHWKHOBCHUA pI/IMCKOFO qaCTHOI'O npaBa;

— TOHSTHE U OCHOBHBIE YEPThl PUMCKOTO YaCTHOI'O IIpaBa, OTJIMYUE PHUM-
CKOT0 YaCTHOTO IpaBa OT MpaBa MyOJIMYHOTO, OCHOBHBIE CUCTEMBI PUMCKOTO
YaCTHOTO TIpaBa;

— IIOHATHC, Cy6’b€KTBI, BUAbI HACJIICOOBAHUA, npaBI/ma HaCJICOIOBaAHUA IIO
3aBCIUIAHUIO, ITOHATHC, ITOPAAOK COCTABJICHHA 3aBCHIAHUA, YCIIOBHA I[GﬁCTBPI-
TEIILHOCTH 3aBCIIaHMUS,

— COJIepKaHUE 3aBeIllaHus;

— TIpaBWJIA 1O 00513aTEJILHOM J10JI€ B HACIIE/ICTBE;

— IOPAAOK HA3HAYCHHUA HACJIICAHHKA, CYIIHOCTb IIOAHA3HAYCHMHA HACJICI-
HHKA, HOpHI[OK HaCJICA0OBaHUAA 110 3aKOHy, OCHOBHBIC OTallbl €TI0 paSBI/ITI/IH;

— CYIIHOCTh arHaTCKOro poJICTBA KaK OCHOBAHMS HACJIEAOBaHMS IO 3aKO-
Hy; HpI/I‘II/IHBI ITIOCTCIICHHOI'O HpI/IBHaHI/ISI KpOBHOFO pOI[CTBa.

YMmers:

— aHaJ'II/IBI/IPOBaTB, TOJIKOBATh U HpaBI/IHBHO HpI/IMeHSITB HpaBOBBIe HOpMBI
POCCHICKOTO U 3apyOeKHOTO 3aKOHOJATEIhCTBA, COOTBETCTBYIOIIME HOpPMaM
PUMCKOTO TIpaBa;

— ONPEAEIISITh CYIIIHOCTh MPOLECCYaTbHOTO MOJIOKEHUS TPaXkKIaaH;

— OHepI/IpOBaTB IOpI/I)II/I‘IeCKI/IMI/I IIOHATUAMU U KaTeFOpI/IHMI/I;
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— TPaBWIBHO (HOPMYIUPOBATH BOIPOCHI, MOJICKAININE PA3PEIICHUIO B XO-
JIe CyJIeOHBIX U MHBIX TIPOLIECCOB;

— MPUHUMATH PELICHHS W COBEPIIATh IOPUANYECKUE JIEUCTBHUS B TOYHOM
COOTBETCTBHUH C 3aKOHOM.

HNmetsb onbIT, BIAA/1ETH:

— IOPUANYECKOU TEPMUHOJIOTUEH;

— HaBBbIKaMHU padOThl C HOPMATUBHBIMU U UHBIMU MPABOBBIMU aKTAMU;

— HaBbIKAMH aHAJIA3a MPABONPUMEHUTEIIBHOW TMPAKTUKH, Pa3pELICHUS
MIPABOBBIX MPOOJIEM U KOJUTU3UH;

— TPUHITUS HEOOXOJMMBIX MPABOBBIX MEp 3alllUTHI MIpaB U CBOOOJ 4eJo-
BEKA U TPAXKIAHUHA.

MeToauveckue peKOMEH/IAIUHU 110 MOAT0TOBKE
K CEeMHHAPCKUM (IIPAKTHYECKHM) 3aHATHAM

[Ipu mpoBeneHnH ceMUHAPCKUX (MPAaKTUYECKUX) 3aHATUN 00ydaromemMycs
Ba)XHO JOOUTHCS HE MPOCTOrO 3ayYyMBaHUsl MaTepHala, a €ro OCMBICICHUS U TI0-
HUMaHHUsI. ITO BO3MOXHO TOJIbKO MPU AKTUBHOM YYACTHH CaMUX OOYy4aroIIUXCs
B mpouecce o0ydeHus. CyIIeCTBEHHYIO ITOMOIb 00y4arolIUMCs 31€Ch OKAXKYT
MIPUBEJEHHBIE B KOHIE KaXI0M TEeMbl KOHTPOJIbHBIE BOIPOCHI, @ TAKXKE 3a/1aHUS
IUI UX CaMOCTOSITENIbHOM NpopaboTku. OOydaromuMcs: pEKOMEHIYETCs 3aBECTU
CBOH CJIOBAapb TEPMUHOB (aJ1(haBUTHBINA UM TEMATHUYECKHIN).

['maBHOM hopmoii TprOOpEeTeHUST 3HAHNUN ObIJIa U OCTACTCS CAaMOCTOSTEIb-
Has paboTa Mo M3YYEHUIO Kypca ¢ y4eTOM pekoMeHAanuil npenoaasatesns. [lo-
TOMY HIpPU MOATOTOBKE K MPAKTUUYECKUM 3aHATHUSM CJEIyeT HE TOJbKO OIHU-
paThCsd HAa PEKOMEHJIOBAHHYIO JIUTEpaTypy M JIMTEpaTypy, KOTOPYIO Bbl CaMH
COYTETE MOJIE3HOM, HO M HCIO0JIb30BaTh MHPOPMAIIUIO U3 MEPUOJUUECKON meya-
TH, TIEpeJlay pajiuo U TeNeBUIeHUs, ceTi HTepHeT U T. 1.

OTtBeT Ha ceMHUHape He MPEAINoIaraeT NpoCcTOro YTEHUsI TOTOBOTO MaTepu-
ana, oOyJarolmuics JOJKEH OTBeYaTh CBOOOJHO, Mpuleras K MOMOIIU 3apaHee
MOJrOTOBJICHHOTO MaTepuana. OOyyarolmuMmcs, HMEIOIMUM Mpo0ieMbl ¢
JTUKLIHMEN W/Wiu nmojavyeil Marepuasia, MMeeT CMBICI IPOrOBOPUTH CBOE BBICTYII-
JICHUE 3apaHee.

Kpurepuu onienuBanusi paboThl 00YYArOIIETOCS HA MPAKTHUYECKUX 3aHSITHU-
X OTOOpakeHbI B TAOI. 1.
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Tabmanma 1

Kpurtepun onennBanus padorsl 00y4aromerocs
HA NPAKTHYECKUX 3aHATHAX

BaJjajanl 3a oaHO
NpaKkTu4eckKoe
3aHATHE

XapakTepucTHKHU PadoThl 00y4aromerocs

—00yJaromuics TIy0O0KO M BCECTOPOHHE YCBOMI POOIEeMaTHKY, YBEPEHHO,
JIOTMYHO, TIOCJIEJOBATENIHO U IPAaMOTHO U3J1araeT MaTepHuall, IpaKTHYECKU
He npuoeras K OlOpHbIM KOHCIIEKTaM;

—00yJarOIIUNCS CTPEMUTCS y4aCTBOBATh B OOCYKICHHH KaKJOTO ITYHKTA
IUTaHA MIPAKTHYECKOTO 3aHATHUS;

—yMeJ0 00OCHOBBIBAET U apIyMEHTHUPYET BbIIBUTAEMbIE UM IOJI0KEHUS;

—ZieJlaeT CaMOCTOSATENIbHBIE BBIBOBI M 0000IEHNUS;

- CBOOOJIHO BJIaJ€CT HOHATUAMHU,

—aKTUBHO y4acTBYET B 0OCYKJIE€HUH Kelc-3aJaHui

2-25

—00y4JaroImuiics yCBOWI MpoOIeMaTHKy, YBEPEHHO, JIOTUYHO, IOCIIE0Ba-
TEJIbHO U TPAMOTHO M3J1araeT MaTepuall, mpuderasi K OopHbIM KOHCTIEKTaM;
—00yJaromUiCs CTPEMUTCS Y4acTBOBATh B OOCYXKIEHHUU KaXKJIOTO IMyHKTa
IUTaHA IPAKTUYECKOI0 3aHATHUS;

—000CHOBBIBAET U API'YMEHTUPYET BBIIBUTAEMbIE UM TOJIOKEHUS;
—IBITAETCS AeNIaTh CAMOCTOSITENILHO BBIBOJIBI 1 0000IIIECHNS;

- CBOOOJIHO BJIaJCCT HOHATUIMHU,

—aKTUBHO y4acTBYET B 00CYKJIE€HUH KelcC-3aJaHui

1-1,5

—oOyyaromuiicss B 1I€JIOM YCBOWJI IPOOJIEeMAaTUKY, JIOMYCKaeT OTIeNbHbIE
HETOYHOCTHU B OTBETE;

—00y4JaroImuics CTPEMUTCS y4acTBOBaTh B OOCYXKIEHHM psja IYHKTOB
IUTaHA TPAKTUYECKOT O 3aHATHUS;

—YBEPEHHO, JIOTUYHO, IOCJIENOBATEIbHO U I'PAMOTHO M3JIaracT Marepual,
HO TOJIBKO C IIOMOILBIO OITIOPHOTO KOHCIEKTa, HE MOXKET U3JIaraTb MaTepu-
ann 6e3 MpOoJOJKUTEIBLHOTO OTPhIBA OT HETO;

—IIBITAETCS aPTYyMEHTHPOBATh BBIIBUTAEMBIE UM ITOJIOKECHMS;

—IIBITAeTCA JAeaTh BBIBOJBI M 0000IICHNS;

—BJIaZIcET CUCTEMON OCHOBHBIX IOHSITHIA;

—MaJi0 y4acTBYET B 0OCYKJICHUH KeHC-3a/IaHUi

0,5

—oOyuatomuiicss c1abo ocBOWJI MPOOIEMaTHKY, TOMYCKAeT OT/eNbHbIE He-
TOYHOCTH B OTBETE;

—00yJarOIUICs CTPEMUTCS] y4aCTBOBAThH B 0OCYXKJIEHUU TOJIBKO OTAEIbHBIX
MTYHKTOB IJIaHa MPaKTUYECKOTO 3aHSTHS;

—H3J1araeT MaTepual, TOJIbKO C IIOMOIIbIO ONIOPHOTO KOHCIIEKTA MM UHOTO
UCTOYHHUKA, HE MOYKET M3JIaraTh Matepuai 0e3 mpoI0JKUTEILHOIO OTPhIBa
OT HETO;

—MCIIBITHIBAET TPYITHOCTH C apT'yMEHTAllMeN BEIIBUTAEMBIX UM MOJI0XKEHUII;
—HE TIBITAeTCs JIeNIaTh BBIBOJBI U 00OO0IIEHUS;

—BJIaZIcET HEKOTOPBIMU MOHATHAMU;

—IIPaKTUYECKH HE yYacCTBYET B 00CYKJIEHUU Kelc-3aJaHuit
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Oxkonuyanue taoi. 1

Baaanl 3a ogHO
NpaKkTUuYecKoe XapakTepucTUKH PadoThl 00y4ar0Ierocs
3aHATHE

—00yuJaromuiics He YCBOWJI NIpoOJieMaTHKy, B OTBETE JOIMYCKaeT CyIlle-
CTBEHHBIC OIIMOKN U HETOYHOCTH MPH PACCMOTPEHUH €€;

—HE MOKET apr'yMEHTUPOBAThH BHICKA3bIBACMbBIC TIOJIOKEHUS;

—He (opMyJIHpYET BHIBOJIOB U 000OIICHUIA;

—He BJaJieeT MOHATUHHBIM aIllapaToMm;

—Ipo0yeT AMU30AUYECKH YIaCTBOBATh B OOCYKICHUU OT/EIBHBIX ITYHKTOB
IUTaHA WK He PaboTaeT Ha MPAKTUYECKOM 3aHATHH,

—HE Y4aCTBYET B OOCYKJICHUH KeiC-3a1aHni

Meroanyeckue peKOMeH1aluuu
K CAMOCTOSITeJIbHOM padoTe 00y4ariuerocst

CamocrosiTenbHasi paboTa — 9TO BUJ YYEOHOUM NEATETbHOCTH, KOTOPYIO
0OyJaroIIuiiCss COBEPIIACT HHAWBUAYATBHO WIIM B TPyMIe 0€3 HEIOCPEICTBCH-
HOM MOMOIIM MpernoaaBaTestst (HO Tak WK MHAYe M0l KOHTPOJIEM IpernojiaBare-
J7I51), PYKOBOJCTBYSCh CPOPMHUPOBAHHBIMHU paHEe 3HAHWSIMHU W TPEIACTABICHUS-
mu. KommereHTHOCTHass Mojiens 00pa3oBaHUsSl MpEIoJiaracT 3HAYUTETHLHOE
YBEJIMYEHUE JT0JU CaMOCTOSATEIIbHOW aKTUBHOCTH OOy4Yarollerocs Jjisi peain3a-
IIUU TIEJTH 00pa30BaTEIbHON MTPOTPAMMBI.

3ajada mpernojaBaresis 3aKJIIOYaeTCsl B OpraHM3alldd CaMOCTOSITENIbHOU
paboThI, TO3BOJISAIONIEH CHOPMUPOBATh y OOydYArOIIErocss HEOOXOJAUMBIC 3HA-
HUS, yMCHUS U HaBBIKU.

3anaya 00y4arolerocs 3akjf04aeTcsi B TOM, YTOObI B MPOIECCE CAMOCTOS-
TEIHHOM PabOThl TOJ PYKOBOJCTBOM IIPEMOJaBaTelisi OBIAJETh 3asBICHHOU
KOMIIETEHIIMEH, a TakkKe TMpUOoOpecTH W/WIU PA3BUTh CIIOCOOHOCTh K
CaMOCTOSTEIILHOMY MPUOOPETEHUIO 3HAHUM, YMEHUHN, HABBIKOB, a TAKXKe K CIO-
COOHOCTH K CaMOOpPraHHu3aliy U camopeuieKcun yueOHO-TI03HaBATEIbHON Jies-
TEIHHOCTH.

Bo3mokxHBIE BUABI CAMOCTOATEILHOM PadoThI

1. PaGota co cnoBapsiMu U CHpaBOYHUKAMU. YUYTEHHE OCHOBHOU W
JOTIOJTHUTEIBHON JTUTEPATYPHI.

2. CaMoCTOATENBHOE U3yYEHUE MaTepralia Mo NEPBOMCTOYHUKAM.

3. PaGora ¢ OMONMMOTEYHBIMH KaTajOTaMH, CaMOCTOSTEIBHBIA 000D
HEO0OXO0IUMOM JTUTEPATYPHI.
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4. CaMoOCTOATENbHBIH TIOUCK HEOoOXoauMoW uH(OpPMAaLUKU B CETH
HNnTepHer.

5. KoncnektupoBaHue epBONCTOYHUKOB.

6. PedepupoBanue nepBorCTOYHUKOB.

7. CocraBieHUE aHHOTALIMM.

8. CocraBieHue peleH3U M.

9. CocraBieHue 0630pa myoIUKaIUi 110 TEME.

10. CocraBnenue u pa3padboTka cioBaps (rjaoccapusi).

11. CocraBiieHr€ WM 3alI0JIHEHUE TAOIHII.

12. IIpocnymuBanue aynaMo3anuceit, mpocMoTp BUAeoMaTepuaia 1mno TeMa-
THUKE TUCIUTLIAHBI.

13. [loaroroBka K paznu4yHbiM GopMaM MPOMEKYTOYHON U UTOTOBOM aTTe-
CTallUH.

14. [ToaroToBka yCTHOTO COOOIIEHHMS JIJIsl BHICTYIIJICHUS HA 3aHITHH.

15. Hanucanue pedeparta. Ilonroroska k 3ammure (MpeacTaBieHuio) pede-
paTa Ha 3aHSATHUH.

16. IloaroroBka gokiazga M HallMCaHWE TE3UCOB JOKJIAa.

17. IToarotoBka K y4acTHIO B JICJIOBOM UTpE.

18. TlonroToBka K rpynioBoMYy OOCY>KJICHUIO KeiCc-3a1aHusl.

19. BoinonHeHus 3aaHuil 1711 CaMOIPOBEPKH.

OpHuM U3 BaXKHBIX IIAarOB K PEIICHUIO 3aJIa4ll Pean3allid CaMOCTOSATEIIb-
HOM paboThl B paMKax y4eOHOW JUCIUIUIMHBI sIBisieTcs: (hopMHUpOBaHUE Yy 00y-
YaIoNuXcs yMEHUsS paboTaTh ¢ MEPBUYHBIMH TEKCTAMH W CO3JaBaTh TEKCTHI
BTOpUYHbIE. BTOpUYHBIE TEKCTHI CIIyXaT ISl XpaHEHHs, HAKOILJICHUs, repepa-
OOTKM, aHAJTMTUKH U TIEPBUYHBIX 3HAHHM.

NmMeHHo 3TO Ha3HAYEHUE U OMpPEAeIsIeT UX CYIIECTBEHHYIO POJib B 00yde-
HUU MO y4eOHOW TUCIUIUIMHE: CO3/aBasi BTOPUYHBIE TEKCTHI, O0yUYaIOIIUIACS
MpUOOPETACT HABBIKA CAMOCTOSITEIIPHOW 0Opa0OTKH, KOJUPOBKHA W M3BIICUCHUS
HAy4YHOU U JII000H Apyroi nHdopmaiuu.

K BTOpHYHBIM TEKCTaM OTHOCATCS 3cce, pedepaTsl, TII0CCApUn, KOHCTICKTHI,
OTIOPHBIE KOHCIIEKTHI, PEIICH3UH, YUeOHbIe 3anucH, anHoTarmu. Ocoboe 3HaueHUEe
B Kypce «Pumckoe mpaBo» sBIsieTcsl paboTa ¢ TaKMM BUIIOM TICPBUYHBIX TEKCTOB
KaK MEePBOUCTOYHUKU — T.€. OPUTHHAIBHBIC MPOU3BEACHMS MbICIUTEeNen JIpeBHe-
ro Puma, a Takke yYEHBIX-IIPABOBEJOB, H3ydYarolux Hacjieaue Pumckoro
mpasa.
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MeToandeckne PEKOMEHAANHUHA 110 IOATOTOBKE
K ¢cdave 3K3aMeEHa

Dk3aMeH — (opMa NPOBEPKHU 3HAHUM 00ydaroIUXCsl, KOTOpas, Kak IpaBH-
JI0, HE IPEANOJIAraeT BBICTABICHUs OLICHKH, 4 MPHU YCIIEIIHOW Clade B BENO-
MOCTb U 3aU€THYIO KHM)KKY CTaBHUTCS JIMILb IIOMETKA 00 YCIEIIHOM MPOXO0XKJe-
HUUW UCIBITaHUS N0 Y4eOHOU TUCUUIUIMHE (CaMa Takas MOMETKA TOXKE Ha3bIBa-
€TCSl «IK3AMEH»).

I'maBHOM 1ENBIO IPOLIEAYPHI SIBISECTCS BBIICHEHHE KA4eCTBA U KOJINYECTBA
3HaHUU, YMEHUH U HaBBIKOB 00Y4YarOILErocs.

VYcnemnas caaya sK3amMeHa BEpOsiTHA IIPU CUCTEMATUYECKON padoTe 00y-
YalOMIErocsl B TEUEHUU YYEOHOI0 CEMEeCTpa, MO3TOMY HE CTOMT OTKJIa/bIBaTh
ITOATrOTOBKY Ha HECKOJIBKO MOCIIETHUX JHEU.

[To cormacoBaHMiO C IpenojaBaTelieM HEKOTOPbIE OOy4aroluecs BMECTO
OJIHOTO M3 BOIIPOCOB WJIM ABYX BOIIPOCOB OMJIETa MOTYT MPOXOAUTH YIIIyOJIeH-
HOe cobeceoBaHKE MO 3apaHee MOJATOTOBICHHOMY PaCIIMPEHHOMY KOHCIEKTY
MEPBOMCTOYHMKA WJIM MO JBYM KOHCIIEKTaM (BMECTO IBYX BOIPOCOB). BriOop
IEPBOMCTOYHUKA (TIEPBOMCTOYHHUKOB) YTBEP)KIIAETCS 1O COTJIACOBAHMIO C Ipe-
IIOJABATENIEM, B YACTHOCTH MOTYT UCIIOJIb30BaThCA NEPBOMCTOYHUKH K 3aJaHUIO
KOHCIIEKTA.

MuHnuManbeHbiil 00beM nepBouctounrka 100 cTpaHull TEKCTa, MUHUMAJb-
HbI 00beM KOHcTEeKTa 10 pyKONMUCHBIX CTPaHMI B TETPaau CTaHAapTHOrO (op-
mara AS.

OTtBet Ha ofuH BOmpoc 3auera oreHrnBaercs ot 0 g0 20 6anI0B, OLEHKH 10
JIBYM BOIIPOCaM CyMMHPYETCS.

TaoOmuma 2

Kpurepuu oueHuBaHusi NOATOTOBKH 00y4a0IIErocsi Ha IK3aMeHe

Baaasl 3a oTBer

XapaKkTepHuCcTHKA PAa00THI 00yYAI0IErocsa
HA O/INH BOMPOC p p p y

— 00 yJaroIIUiics TITyOOKO M BCECTOPOHHE OCBETHII MPOOJIEMATHKY BOIIPOCA;

— YBEPEHHO, JIOTHYHO, MOCIIE0BATEeILHO U TPaMOTHO U3JIaraeT MaTepua,
MPAKTUYECKH HE TIpuOerasi K OOpHOMY KOHCIIEKTY;

— 00yJarOIIHIiCs HE TOITYCKAeT HETOYHOCTEH B OTBETE;

5-20 —yMes0 000CHOBBIBAET M ApIrYMEHTUPYET BBIABUTAEMbIE UM IOJIOKECHHUS,;

— IeTIaeT CaMOCTOSTEIbHBIE BBIBOJIBI U 000OIICHMS;

—CBOOOJIHO BIJIaJICET MOHATHSIMU;

—CBOOOJIHO OTBEYAET Ha JIOMOJIHUTENBHBIE BOMPOCHI, TEMOHCTPHUPYS J10-
CTaTOYHO TITyOOKOE TOHUMaHHEe MaTepuiia
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Oxkonyanwue Tad. 2

Baaanl 3a orBeT
Ha OJIMH BONPOC

XapakTepucTuka padoThbl 00y4aouerocsi

10-15

—00yJaIOIUICS TOCTATOYHO TIOJTHO OCBETHII IPOOJIEMATHKY BOIIPOCa;
—00yJaroIuiics He IOMYCKAeT HETOYHOCTEH B OTBETE;

— YBEPEHHO, JIOTHYHO, TTOCIIC0BATEIIFHO U TPAMOTHO HM3JIaraeT Marepual,
TOJILKO BpEMs OT BpEMEHHU NpHOeras K OOpHOMY KOHCIIEKTY, TOJATOTOB-
JICHHOMY BO BpCMs IMOATOTOBKH K 3K3aMCHY,

—00OCHOBBIBACT U ApPTYMEHTUPYET BBIIIBUTAEMbIC UM TIOJIOKCHUS;

— ITBITACTCS JIEaTh CAMOCTOSTEIILHBIC BBIBOJIBI U 0000IICHUS;

- CBOOOJHO BIIAJICCT ITOHATHUIMHU,

—00ydJaromuiicss He UCHBITHIBACT TPYJHOCTEH NMPU OTBETE€ HA JOMOIHHU-
TEJBHBIC BOIIPOCHI, KOTOPHIC JIOJKHBI JEMOHCTPHPOBATH MIOHMMAaHUE Ma-
Tepuana, OTBETHI B IIEJIOM yJIOBICTBOPUTEIIbHBIC

- 00yJaroIIUiics B IIEJIOM OCBETHII ITPOOJIEMATHKY BOIIPOCa;

—00yJaroNuiics T0MyCcKaeT OTIeIbHbIC HETOYHOCTH B OTBETE;

— YBEpEHHO, JIOTUYHO, MOCJIE0BATEILHO M TPAaMOTHO H3J1aracT MaTepua
TOJIBKO C TIOMOIIbIO OMOPHOTO KOHCIEKTa, MOJArOTOBIEHHOTO BO BpeMs
MOATOTOBKU K AK3aMEHY, UCIBITHIBACT CEPhE3HBIC TPYAHOCTH MPHU TMPO-
JOJDKUTEIFHOM OTBETE Ha HETO;

- IIBITAETCS] Apr'YMEHTHUPOBATH BBIIBUTAEMbIEC UM TOJIOKEHUS;

- IIBITAETCS JIeJaTh BHIBOABI U O0OOIICHHUS;

— CBOOOJTHO BJIa/IE€T OCHOBHBIMH MOHITHSIMU;

— 00yJarONUICs MBITACTCS OTBEYATH HA JIOMOJHUTEIBHBIC BOIIPOCHI, KOTO-
pbIe TOJKHBI IEMOHCTPUPOBATH MOHUMAHHUE MaTepHala, HO UCIIBITHIBAET
TPYIHOCTHU TIPH OTBETE

1-5

—oOy4Jaromuiicst c1abo oCBETHII MPOOJIEMATUKY BOIIPOCA;

— 00yJaronuics JOMycKaeT HETOYHOCTH B OTBETE;

—M3JaraeT MaTtepHuall, TOJIbKO C TMOMOIIbIO OMOPHOTO KOHCIEKTa, MOJIro-
TOBJICHHOMY BO BpeMs TOJTOTOBKM K IK3aMEHY, HE MOXKET H3IIOKUTh
6obie 1-2 npeaAnonaoxkeHui no reme 6e3 OTpbIBa OT KOHCIIEKTA;

—HE TIBITAETCS JIeJIaTh BHIBOABI M 000OIICHHS;

—cr1abo BIa/ieeT MOHITHSIMU;

—oOyJaromuiicss He OTBEYaeT Ha JOMOJHHUTENbHBIE BOMPOCHL, KOTOpPHIE
JIOJDKHBI IEMOHCTPHUPOBATh IIOHUMAaHUE MaTepuaia Wik OTBEYaeT Ha HUX
HEBEpPHO

—OTBET OTCYTCTBYCT,
—OTBCET HC UMCCT HUKAKOTI'O OTHOIICHHS K IMOJTYYCHHOMY BOIIPOCY
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MJIAHBI MPAKTUYECKHUX (CEMHUHAPCKHUX)
3AHATHUHA

Cemunap 1. CucremMa puMCKOro npasa.
Peunenuusi puMCKOro 4aCTHOIr0 NpaBa

1. [ToHsATHE M MpeaMET PUMCKOTrO 4acTHOTO npaBa. COOTHOIIEHHE PUMCKO-
r0 YaCTHOTO MpaBa U pUMCKOI0 MyOJIMYHOr0 Npasa.

2. Ilepuoaun3anus pUMCKOro 4acTHOro npaBa. COOTHOIIEHHE C MEPUOIU3a-
YeN UCTOPUU PUMCKOTO FOCyAapCTBa.

3. Peuenuus puMcKOro npasa: NPUYHMHBI, 3Tanbl, UTOrH. OCOOEHHOCTH pe-
uenuuu B Pocecun.

MeTozmqecmle PEKOMEHIAINUNA

Omeeuas na eonpoc 1, HEOOXOANMO yKa3aTh HE MEHEE ISTH KPUTEPHEB
pa3rpaHUYeHHs] YaCTHOTO M MyOJUYHOIO MpaBa U MOMBITAThCS BBLACIUTH OIpe-
JENAIOMNN KPUTEPUH COMOCTABICHHUS JAHHBIX MOJICUCTEM.

Ilpu noocomoexe omseema na 6onpoc 2, He0OOXOAUMO PACCMOTPETH HE Me-
Hee TpexX MEepPUOIM3alUN Pa3BUTUSI PUMCKOTO YAaCTHOTO IpaBa, pa3pabOTaHHBIX
pa3IMYHBIMHU aBTOPaMU, ONPEIEIUB KpUTEpUN Kax a0l U3 nepuogusauui. Cry-
JCHTaM PEKOMEHIYEeTCSI COCTaBUTh 1O JAHHOMY BOIIPOCY Ta0JIHIly, YKa3aB B HEHl
HaMEHOBAHUE, XPOHOJOTMYECKUE PAMKHU U KPATKYIO0 XapaKTEPUCTUKY KaKJ0To
n3 nepuonos. Asrop nepuoansaunn — Kpurepunii — HaumeHnoBanue nepuona —
Xpononoruyeckue pamku — Cogepxanue nepuoaa — JlomnonHeHus, 3aMeyaHus
(3armoJHsAeTCs Ha CEMUHApE).

Omeem na eonpocvl 3 TNPENIONAraeT 3HAHUE CTYAEHTOM MPEANOCHUIOK,
OCHOBHBIX 3TallOB PELENLUUN PUMCKOTO YaCTHOTO IpaBa U OCOOEHHOCTEH BOC-
MPUITHS. PUMCKOTO YacTHOTO npaBa B Poccuu.

TpeOyeTcst cocTaBUTh TaOIUILYy «ITarbl PEIENIIUU PUMCKOTO TIPaBay.
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https://biblioclub.ru/index.php?page=book&id=71182 (mara  oOpameHus:
27.03.2023). — TeKCT : 3JIEKTPOHHBI.

9. Ilyxta, I'. ®. MWctopuss pumckoro mpaBa / [.®.Ilyxta ; mep.
B. Jlunikoii. — Mocksa : Tunorpadus A. Cemena, 1864. — 582 c. — Pexxum no-
cryna: o moamucke. — URL: https://biblioclub.ru/index.php?page=book&id=
71653 (nara oopamenusi: 27.03.2023). — TeKCT : 2JIEKTPOHHBIM.
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Cemunap 2. UCTOYHMKH PUMCKOT0 YaCTHOT0 NMPaBa

1. IloHdaTume uCTOYHMKA TpaBa B OpUaUYecKord Hayke JIpeBHero Puma.
OcHOBHBIE BUbI HICTOYHUKOB PUMCKOIO MpaBa.

2. OObIYHOE TIPaBo.
3aKOHBI HAPOJHOTO COOpPaHUS KAK HCTOYHUK PUMCKOI'O YaCTHOTO MpaBa.
CeHaTyCKOHCYNIBT KaK MCTOYHUK PUMCKOIO YaCTHOTO MPaBa.
Konctutynun nmneparopos kak ucrtounuk PUIIL
DJIUKT MarucTpaToB Kak UICTOYHUK PUMCKOTO YaCTHOTO IPaBa.
JleATeTbHOCTh PUMCKHUX IOPUCTOB Kak UCTOUYHHK PUII.
Konuduxanus umneparopa FOctunnana (528—-534 rr. H. 3.).

A S A

3amada.

MeTtoan4yeckue peKOMEHIAUN

Packpeisas eonpocvr 1-7 ceMUHApPCKOTO 3aHATUA, HEOOXOJIMMO OIpejie-
JUTh OCOOEHHOCTH KaXKJIOTO M3 MCTOYHUMKOB PUMCKOTO YacTHOTO IpaBa, MOKa-
3aTh 3BOJIIOLUIO KAX/I0I'0 U3 HUX, BBIIBUTH IPUYHHBI MTOSBJICHUS TOIO WK HHO-
ro UCTOYHHMKA, OLICHUTh €r0 POJb HA PA3JIMYHBIX 3Talax Pa3BUTHUS PUMCKOTO
YAaCTHOT'O IpaBa U COOTHOIIEHUE C JPYTUMHU UCTOYHUKAMHU, 0COO0€ BHUMaHHE
yAEIUB TakKUM cHenu(UYecCKMM HCTOYHHKAM PUMCKOIO YAaCTHOIO MpaBa, Kak
SAUKT MarucTpaTroB U JAEATEIbHOCTh OPUCTOB. [Ipyn paccMoTpeHun >AuKTa Ma-
TUCTPATOB BBISABUTH 3HaU€HUE BEUHOro »AMKTa, MPU XapaKTEPUCTUKE JEATEb-
HOCTU IOPHCTOB — 3Hau€HHEe 3akoHa O LuTUpoBaHUMU. COCTaBUTH TAOIUIy IO
Borpocam 1-7.

Bonpoc 8 npenmnonaraer uzyueHue npouecca cocrapieHus Koaudukanuum
IOcTruHnana u ee CTpyKTypOu, U COAEPKAHUEM.

3ATIAYA: Tlocne cmepTu HacieqoAaTeNsl OCTaIUCh €ro Mnpecrapenas e-
Ha-OecrnpuIaHHUIIA U JBa B3pOCibIX cbiHa Mapk u KBUHT, KaX1IbIil U3 KOTOPBIX
uMel 1o ABa pedeHka. KBUHT ckoHYasica B I€Hb MTOXOPOH OTIa OT CEPAECUYHOrO
MIPUCTYIa, HE YCIIEB BCTYNUTh B MpaBo HacienoBanus. Kak Oyner ocyiiecTs-
JAThCA pas3aen HaclencTra corinacHo Hoeemnam FOctunuana?

Jluteparypa

1. Kynunos, O. A. Pumckoe mpaBo : ydeObHoe mocobue : [16+] /
O. A. KynuHos. — 7-e u3a., crep. — Mocksa : Jlamkos u K°, 2022. — 239 c.: un.,
Ttabn. — Pexum pocryma: mo mnommucke. — URL: https://biblioclub.ru/
index.php?page=book&1d=684488  (mara  oOpamenus: 27.03.2023). —
ISBN 978-5-394-04776-3. — TekCT : 371€KTPOHHBI.
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2. bonnapes, E. C. Pumckoe mpaBo: y4eOHO-METOIWYECKUH KOMILIEKC /
E. C. bonnapes, P. B. OBunHHUKOB. — MockBa : EBpa3uiiCKuil OTKpBITBIA WH-
cturyt, 2011. — 135 c¢. — Pexum pocrynma: mno mnoamucke. — URL:
https://biblioclub.ru/index.php?page=book&i1d=93189 (mata  oOpaieHus:
27.03.2023). — ISBN 978-5-374-00534-9. — TeKCT: 371€KTPOHHBII.

3. Crporenxkuii, B. M. Pumckoe mpaBo: ydebHoe mocobme: [16+] /
B. M. Crporeuxuii. — Mocksa ; bepnun : upexkr-Menua, 2014. — 441 c.: un. —
Pexxum nocryma: mo moamucke. — URL: https://biblioclub.ru/index.php? page=
book&i1d=274096 (mara obpamenus: 27.03.2023). — bubmuorp.: c. 420-422. —
ISBN 978-5-4475-3788-3. — DOI 10.23681/274096. — TeKcT : 37€KTPOHHBIH.

4. Mypowmries, C. A. Peuenuuu pumckoro mpasa / C. A. MypomueB. —
6.M. : 0.m., 1886. — 157 c¢. — Pexum pgocryma: mo TMOINHUCKE. —
URL: https://biblioclub.ru/index.php?page=book&i1d=71182 (mata oOpaiieHus:
27.03.2023). — TeKcT : JIeKTPOHHBIH.

5. yxrta, I'. ®. MUcropus pumckoro mpaBa / I.®.Ilyxra ; mnep.
B. Jlunkoit. — Mocksa : Tunorpadust A. Cemena, 1864. — 582 c. — Pexum J1o-
ctyna: mno mnoxanucke. — URL:  https://biblioclub.ru/index.php?page=
book&id=71653 (nata obpamenust: 27.03.2023). — TekcT : 37E€KTPOHHBIH.

Cemunap 3. Cy0ObeKTbl 4 00beKThI B PUMCKOM YaCTHOM IpaBe

1. TlpaBoBoe monoxenue padoB. Jyamusm. IIpaBoBoe monokeHHe BOJIb-
HOOTIYIICHHUKOB.

2. IlpaBoBoM cTaTyC pUMCKHUX rpa)aaH, JJATUHOB, IEPETPUHOB.

3. IIpaBoBO€ MOJIOKEHUE JUL CBOETO U YYXkKOTO ITPaBa.

4. JeecrocoOHOCTH B puMCKOM TipaBe. Omneka u moneuyuTeabCTBO.

5. HHCTUTYT IOpUAMYECKOTO JUIA B PUMCKOM IIPABE: MOHATUE, IPABOBOE
IIOJIO’KEHUE, BUBI.

6. Ilonsitue m BUIBI OOBEKTOB MpaB B PUMCKOM YacTHOM Ipase. Buisbl

BEIIIEH B PUMCKOM YaCTHOM IIPABE.

MeTtoanyeckue peKOMeHAAUuu

Packpwisas eonpocvr 1-3, He0OXOAUMO ONPENETUTH, 10 KAKOMY M3 CTaTy-
COB BBIJICJISICTCA Ta WM WMHAsl KaTErOpHsl JIUII, JaTh XapaKTEPUCTUKY UX MPaBO-
CIIOCOOHOCTH, yKa3aThb OCHOBaHUS MPUOOpPETEHHUs U YTpaThl CTaTyca, a Takke
oOpaTuTh BHUMaHHE Ha BO3MOXHOCTH Iepexoa CyObeKTa U3 OJIHOM KaTeropuu

JIUIL B PYTYIO.
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Ilo 6onpocy 5 CTyHEHT HNOJKEH OIPENEIUTHCS C NMOHATHEM U IPUPOIAOHN
IOPUANYECKOTO JIMLA, MPOCIEAUTh JBOJIOLUI0 JAaHHOTO MHCTUTYTAa B PUMCKOMU
IOpUIMYECKON HayKe, paCCMOTPETh BUIbI IOPUANYECKUX JUL, NOPSAIOK 00pa3o-
BaHUs, MPEKpallleHUus U IPaBOCHOCOOHOCTh PA3IUYHBIX BUAOB HOPUINYECKUX
nui B [lpeBaem Pume.

B yenax cucmemamuzayuu npuobpemennvlx 3HaHuil no gonpocy 6 CTyieH-
TaM PEKOMEHIYETCSl COCTaBUTh TaOJIUIy, YKa3aB B HEM KPUTEPHI KaxKIOM Kiac-
cu(pUKalUU BElIeH, KPaTKyl0 XapaKTEpUCTUKY Ka)KJOro BHJA, MPUBECTH IpU-
MEpBl U ONPENEIIUTh KOPUANYECKOE 3HAYEHUE KaXJAOW M3 PacCMaTpUBAEMBIX
KJ1accupUKaInu.

Jlureparypa

1. PaccosoB, M. M. Pumckoe mpaBo : yuebnuk / M.M. Paccomnos,
M. A. I'opOyHOB. — 2-¢ u3f., nepepad. u gomn. — Mocksa : Ouutu-/lana, 2017. —
272 c. — Pexxum nocryna: o noamnucke. — URL: https://biblioclub.ru/index.php?
page=book&i1d=685579 (nmata obOpamenusi: 27.03.2023). — bubnuorp. B KH. —
I[SBN 978-5-238-02593-3. — TeKCT : 31€KTPOHHBIIA.

2. Kynunos, O. A. Pumckoe mnpaBo : yueOHoe mocobue : [l6+] /
O. A. KyaunoB. — 7-e¢ u3a., crep. — Mocksa : JlamkoB u K°, 2022. — 239 c. :
Wi, Tab1. — Pexum JOCTyma: 1o MHOJIINCKE. — URL:
https://biblioclub.ru/index.php?page=book&i1d=684488  (mara  oOparieHus:
27.03.2023). — ISBN 978-5-394-04776-3. — TeKkcT : 3EKTPOHHBIN.

3. bounapes, E. C. Pumckoe npaBo : yueOHO-METOIUYECKUNA KOMIUIEKC /
E. C. bonnapes, P. B. OBunHHuKOB. — MockBa : EBpa3uiiCKuil OTKpBITBIA WH-
ctutyt, 2011. — 135 c. — Pexwum pocryna: mo mnoxamucke. — URL:
https://biblioclub.ru/index.php?page=book&id=93189 (mara  oOpaieHus:
27.03.2023). — ISBN 978-5-374-00534-9. — TekcT : 37€KTPOHHBIN.

4. Crporenkwuii, B. M. Pumckoe npaBo : ydebHoe mocodme : [16+] /
B. M. Crporeuxnii. — Mocksa ; bepnun : [upexr-Menua, 2014. — 441 c.: un. —
Pexum pocryma: mo moammcke. — URL: https://biblioclub.ru/index.php?
page=book&i1d=274096 (nata oOpamenus: 27.03.2023). —  bubauorp.:
c. 420-422. — ISBN 978-5-4475-3788-3. — DOI 10.23681/274096. — TexkcrT :
3JIEKTPOHHBIN.

5. MioBepnya, H. JI. 3nauenune puMcKOro mpaBa ajisi PyCCKUX IOPUCTOB /
H. JI. {roBepnya. — Apocnasns : Tunorpadus I'. B. @anek, 1872. — 28 c. — Pe-
xuM goctymna: mo moamucke. — URL: https://biblioclub.ru/index.php?page=
book&id=56881 (mata obpamenus: 27.03.2023). — TekcT : 37E€KTPOHHBIH.
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Cemunap 4. PumMckuii rpaxxaiaHcKuii mpouecc

1. Pumckoe yacTHOE MpaBo, KaK MPaBo UCKOB. IToHSATHE U BUBI UCKOB.

2. Oco0Oble cpeacTBa NPETOPCKOM 3aIUTHI.

3. 3akoHHbIe cpokH. MickoBas (moracutenbHas) JaBHOCTD.

4. Jloka3aTelbCTBa B PUMCKOM I'PaKIaHCKOM IPOIIECCE.

5. TI'paxnmanckui mnpouecc B [peBHeM Pume: comepkanue u 3BOIIONUS
dbopm.

6. 3apgada.

MeTozmqecKne PERKOMEHIAUNA

IIpu omeeme na 6onpoc 1 CTyIeHTY ClleqyeT OXapaKTepU30BaTh PUMCKOE
IpaBO, KaK MPaBO HMCKOB IIPUMEHUTENBHO K KaXJAOW U3 UCTOPUYECKUX IOACH-
CTEM PUMCKOT'O YaCTHOI'O MPaBa, a TAaK)Ke IMOKa3aTh NPUHUUITHAIBHOE OTINYHUE B
JTOM ACIEKTE PUMCKOTO IpaBa OT COBPEMEHHOI'O I'PAKIaHCKOIO npasa. B 3Tom
BOIIPOCE TAKXE CIEAYeT AaTh IOHATHE HMCKA, PACCMOTPEB MATEPUAIBHBIN M
IIPOLIECCYAJIBHBIN DJIEMEHTBI €r0 COAEPKaHUA, U3YYUTh BOIPOC O KOJUIM3UU U
KOHKYPEHIIMU MCKOB, MPUBECTH PA3JINYHBIE KIACCU(PUKALIMN UCKOB B PUMCKOM
YaCTHOM IIpaBe, MPOUJUTFOCTPUPOBAB UX IPUMEPAMH.

IIpu noozomoeke Kk 6onpocy 2 CTyJIEHTY CIEIyET PACCMOTPETH CIAEAYIOIINE
CpPEACTBA NMPETOPCKOM 3AILUUTBI: UHTEPAMKT, PECTUTYLUA, BBEICHUE BO BIlaJie-
HUE, IPETOPCKAs CTUITYJISLNS, YKa3aB OCHOBAHMS MPUMEHEHUS U IOPUIAYECKOE
3HAYEHHUE KaXKJI0TO M3 HA3BAHHBIX CPEJICTB, a TAKKE ONPEIEIUTh PUYUHBI 10-
SBJICHUS TAHHBIX BHECYIEOHBIX CIIOCOOOB 3aIIUThl CYOBEKTUBHOIO MpaBa U UX
MECTO B CUCTEME MEXAHU3MOB 3aILUThI IPAKIAHCKUX IIPaB.

Bonpoc 3 npennonaraer pasBepHyTYH0 XapAKTEPUCTUKY U BBISBICHUE pa3-
JUYUA paccMaTpUBAaEMbIX WHCTUTYTOB. Bonpoc 5 TpeOyer cucreMaruszaluu
M3Y4EeHHOro Marepuaia B (opme TabJMLbl CpaBHEHUS (POPM TpakIaHCKOro
npouecca. CTyIeHTy TakkKe HEOOXOAMMO OIpPENEIUTbh MPUUMHBI U TEHICHIMU
ABOJIIOLMU (DOPM IPEBHEPUMCKOTO IPaXkJIaHCKOTO MPOIECCa.

Bv1600bi: 1) BBIABUTH NMPUYMHBI CMEHBI OJIHOTO BUAA Mpoliecca JIPYTrHM;
2) yCTaHOBUTH TEHACHIIMM Pa3BUTHUS TPaXKIaHCKOrO Mpoiiecca B J[peBuem Pume.

Jlureparypa

1. PacconoB, M. M. Pumckoe mpaBo : yudeObnuk / M. M. Pacconos,
M. A. T'opOyHOB. — 2-e u3f., nepepad. u aomn. — Mocksa : FOuutu-/lana, 2017. —
272 c. — Pexxum pocryna: o noanucke. — URL: https://biblioclub.ru/index.php?
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page=book&i1d=685579 (nmata obOpamenus: 27.03.2023). — bubauorp. B KH. —
ISBN 978-5-238-02593-3. — TeKCT : 31EKTPOHHBIII.

2. Kynunos, O. A. Pumckoe mnpaBo : yueOHoe 1mocobme : [l16+] /
O. A. KyauHoB. — 7-e u3a., crep. — Mocksa : Jlamkos u K°, 2022. — 239 c.: un.,
tabn. — Pexum pocrynma: mo moxmucke. — URL: https://biblioclub.ru/
index.php?page=book&i1d=684488  (mara oOpamenus: 27.03.2023). -
ISBN 978-5-394-04776-3. — TekcT : 31€KTPOHHBIN.

3. Bongapes, E. C. Pumckoe mpaBo : yueOHO-METOIWYECKUN KOMILIEKC /
E. C. bonnapes, P. B. OBunHHMKOB. — MockBa : EBpa3uiicKuil OTKpBITBIA WH-
cturyt, 2011. — 135 c¢. — Pexum pocrynma: mno mnoamucke. — URL:
https://biblioclub.ru/index.php?page=book&i1d=93189 (mata  oOpaieHus:
27.03.2023). — ISBN 978-5-374-00534-9. — TekcT : 371€KTPOHHBIN.

4. Crporenkuii, B. M. Pumckoe mpaBo : ydyeOHoe mocobme : [16+] /
B. M. Crporeuxkuii. — Mocksa ; bepnuH : upexkr-Menua, 2014. — 441 c.: un. —
Pexxum noctyna: mo moamucke. — URL: https://biblioclub.ru/index.php?page=
book&i1d=274096 (nata oGpamenus: 27.03.2023). — bubnuorp.: c. 420-422. —
ISBN 978-5-4475-3788-3. — DOI: 10.23681/274096. — TeKcCT : 3ME€KTPOHHBIA.

5. Mypowmiies, C. A. Penenuuu pumckoro mpaa / C. A. MypomiieB. —
0.Mm.: 0.u., 1886. — 157 c. — Pexum pgoctyma: mo mnommucke. — URL:
https://biblioclub.ru/index.php?page=book&id=71182 (mara  oOpaieHus:
27.03.2023). — TeKcT : 2JIeKTPOHHBIH.

Cemunap 5. UMyecTBeHHOE NPaBoO.
@®opmMbl GAKTHYECKOT0 00JIaJAHUA BelIAMHU

1. TloHsATME MMYLIECTBEHHOIO IpPaBa, €ro pa3HOBHUIHOCTH. BelmHoe mpa-
BO, KaK BUJI UMYIIIECTBEHHOTO IIpaBa.

2. Bnapnenue kak oco0as 1opuanYEcKas KaTeropusi.

3. TepMuHsL.

4. 3amaya.

MeTtoauyeckue peKOMEHAANH

Ilo eonpocy 1 mpu XapakTE€pUCTHKE BELIHOTO IpaBa CJIEAYET MPOBECTU
CpaBHEHUE C 0053aTeIbCTBEHHBIM NMPABOM, PEKOMEHIYETCSI COCTABUTH TaOJIHUILY.
Bonpoc 2 npeanonaraeT pacCMOTPEHHUE PA3JIMYHBIX MOAXOA0B K MOHSITHIO
BJIQJICHUS, XapaKTEPUCTUKY BIIAJICHUS KaK OCOOOW IOPUAMYECKON KaTeropuw,
€ro 3JIEMEHTOB, BUOB, OCHOBAHUN YCTaHOBJICHUS U MpPEKpaILEHUsl, 0COOCHHO-

CTEH 3alIUTHI.
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Jlurepartypa

1. PacconoB, M. M. Pumckoe mpaBo: yueObnuk / M. M. Paccomnos,
M. A. TopOyHoB. — 2-¢ u3f., nepepad. u aomn. — Mocksa : FOuutu-/lana, 2017. —
272 ¢. — Pexxum noctyna: o noanucke. — URL: https://biblioclub.ru/index.php?
page=book&id=685579 (mata oOpamenus: 27.03.2023). — bubnuorp. B KH. —
ISBN 978-5-238-02593-3. — TekcT : 371€eKTPOHHBIN.

2. Kynunos, O. A. PuMmckoe nmpaBo : ydebnoe mocobue : [16+] /
O. A. KynuHoB. — 7-e u3a., crep. — Mocksa : Jlamkos u k°, 2022. — 239 c.: un.,
tabn. — Pexum poctynma: mo moxmucke. — URL: https://biblioclub.ru/
index.php?page=book&i1d=684488  (mara oOpamenus: 27.03.2023). -
ISBN 978-5-394-04776-3. — TeKCT: 31€KTPOHHBIM.

3. bonunapes, E. C. PuMckoe npaBo : yueOHO-METOJUYECKUNA KOMILUIEKC /
E. C. bonnapes, P. B. OBunHHUKOB. — MockBa : EBpa3uiiCKuil OTKpBITBIA WH-
ctutyt, 2011. — 135 c. — Pexwum pocryna: mo mnoamucke. — URL:
https://biblioclub.ru/index.php?page=book&i1d=93189 (mata  oOparleHus:
27.03.2023). — ISBN 978-5-374-00534-9. — TekcT : 371€KTPOHHBIN.

4. Crporenkuii, B. M. Pumckoe mpaBo : ydeOHOe mocobue : [16+] /
B. M. Crporeuxnii. — Mocksa ; bepnun : [Iupexr-Menua, 2014. — 441 c.: un. —
Pexum poctyma: mno mnoxamucke. — URL: https://biblioclub.ru/index.php?
page= book&i1d=274096 (nata oOpamenus: 27.03.2023). — bubauorp.:
c. 420-422. — ISBN 978-5-4475-3788-3. — DOI 10.23681/274096. — TekcT :
3JIEKTPOHHBIN.

5. Mypomres, C. A. Penenmiun pumckoro mpasa / C. A. MypomiieB. —
6.Mm. : 0.u., 1886. — 157 c. — Pexum pgoctyna: mo mnoxamucke. — URL:
https://biblioclub.ru/index.php?page=book&id=71182 (mara  oOpareHus:
27.03.2023). — TeKcT : 2JIeKTPOHHBIH.

CemuHnapsi 6—7. IIpaBo coOCTBEHHOCTH

1. TIpaBo coOCTBEHHOCTH: MOHATHE U cojepkanre. OOOCHOBaHUE Te3uca
0 TOM, YTO «MEXTY BIIaJICHHEM U COOCTBEHHOCTBIO HET HUYETO OOIIETOoy.
Bubl mpaBa COOCTBEHHOCTH B PUMCKOM YaCTHOM IIpaBe.
Crioco6b1 IprOOpETeHHS TpaBa COOCTBEHHOCTH B PUMCKOM TIPaBe.
[Tyt yTpaThl mpaBa COOCTBEHHOCTH B PUMCKOM YaCTHOM TIpaBe.
3ammTa paBa COOCTBEHHOCTH.

AN

3amauda.
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MeToanuyeckue peKoMeHAaluu

Omeeyas na eonpoc 1, cienyer paccMOTpeTh (POPMHUPOBAHHE MOHATHS
npaBa COOCTBEHHOCTH B PUMCKOW IOPUCTIPYICHIIMK, CBOMCTBA MpaBa COOCTBEH-
HOCTH, €0 MECTO B CHCTEME BEIIHBIX IPaB, a TAKKE PACKPBITh COJEpKAHHE
npaBa COOCTBEHHOCTH.

Ilpu omseeme Ha 6onpoc 2 HEOOXOANUMO PACCMOTPETh Pa3IHUHBIC KIACCH-
¢ukany BUIOB IpaBa COOCTBEHHOCTH. B pamkax JaHHOTO BOIpoca JIOJKHA
ObITh JaHa pa3BepHyTas XapaKTEPUCTUKA HHCTUTYTa OO0IIed COOCTBEHHOCTH
(KOHIOMHUHHUYMA), a TakKe MoKazaHa crenuduka MpeTopckoit (OOHUTAPHOM)
COOCTBEHHOCTH.

Ilo 6onpocy 3 cnenyer pacCMOTPETh pa3IudHbIe KilacCu(pUKaIuy crocoooB
npuodpereHus: mpaBa coOcTBeHHOCTU. OcoOeHHO MoApoOHO TpeldyeTcs pac-
KPBITh JICJICHUE HA MIEPBOHAYAIIbHBIC U MPOU3BOAHBIC, YKa3aB 3HAYCHUE TaHHOU
KJIacCU(PUKALMHU, JaTh PA3BEPHYTYIO XapaKTEPUCTHKY KaKJIOTO U3 CIOCOOOB H
M0Ka3aTh OCOOEHHOCTH WX TPAKTOBKH IOPUCTAMU PA3JIMYHBIX HOPUANYECKUX
mkoa JlpesHero Puma.

Bonpoc 4 npennonaraer pa3BepHYTYIO XapaKTEPUCTUKY KaKJIOIO U3 OCHO-
BAaHMI NMPEKpaleHus IpaBa COOCTBEHHOCTH B PUMCKOM IIPaBE.

Ilpu omeeme na 6onpoc 5 HEOOXOAMMO PACCMOTPETh BUHIUKAIMOHHBIMN,
HeraTopHbli U [lyOMMUIMaHOB MCKHM, a TaKX € CPEICTBa MPETOPCKOW 3aIUTHI
paBa COOCTBEHHOCTH.

Jlureparypa

1. PaccomoB, M. M. Pumckoe mnpaBo : yueOHuk / M. M. Paccomnos,
M. A. T'opOyHoB. — 2-¢ u3a., nepepad. u aomn. — Mocksa : FOuutu-/lana, 2017. —
272 c. — Pexxum nocryna: o noamucke. — URL: https://biblioclub.ru/index.php?
page=book&i1d=685579 (mara oOpamenus: 27.03.2023). — bubauorp. B KH. —
ISBN 978-5-238-02593-3. — TeKCT : 31€KTPOHHBIA.

2. Kymunos, O. A. Pumckoe mnpaBo : yudeOHoe mocobme : [16+] /
O. A. KyauHoB. — 7-e uzn., ctep. — Mocksa : Jlamkos u k°, 2022. — 239 c.: un.,
Tabia. — Pexum poctyma: mo mnommucke. — URL: https://biblioclub.ru/
index.php?page=book&1d=684488 (nara oOpamenus: 27.03.2023). — ISBN
978-5-394-04776-3. — TeKCT : DIEKTPOHHBIM.

3. Maken3u, T. PuMckoe mpaBo CpaBHUTENIBHO ¢ 3akoHaMu PpaHuuu, AH-
rimu ¥ [otnanauu / T. Makensu. — Mocksa : Tunorpadus JI. M. CrenanoBoi,
1864. — 470 «c¢. — Pexum pgocryma: mno mnomnucke. — URL:
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https://biblioclub.ru/index.php?page=book&id=70689 (mata  oOpamieHus:
27.03.2023). — ISBN 978-5-998-98741-0. — TekcT : 371€KTPOHHBIN.

4. bounapes, E. C. Pumckoe mpaBo: y4eOHO-METOAMYECKUNA KOMILIEKC /
E. C. bonnapes, P. B. OBunHHUKOB. — MockBa : EBpa3uiiCKuil OTKpBITBIA WH-
ctutyt, 2011. — 135 c. — Pexum pgoctyma: mno mnoamucke. — URL:
https://biblioclub.ru/index.php?page=book&i1d=93189 (mata  oOpaieHus:
27.03.2023). — ISBN 978-5-374-00534-9. — TekcT : 37I€KTPOHHBIH.

5. Mypomues, C. A. Penenuuu pumckoro mnpasa / C. A. MypomiieB. —
6.M.: 0.m., 1886. — 157 c. — Pexxum poctynma: mo mommucke. — URL:
https://biblioclub.ru/index.php?page=book&id=71182 (mata  oOpaieHus:
27.03.2023). — TeKcT : 3JIEKTPOHHBI.

Cemunapsi 8-9. IIpaBa Ha 4y:Kue BelH

1. TloHdaTHe ¥ BUABI IPaB HA YY>KUE BEILIH.

2. CepBUTYTHI: IOHATHE U NPU3HAKU. BuUbl. 3aniura cepBUTYTOB.
3. VY3ydpykT u aHanoruuyHsie eMy npasa. OTJIMYue OT CEPBUTYTOB.
4. CpaBHuUTENbHAs XapaKTEPUCTHKA SMPUTEB3UCA U cyneppuius.
5. TepMuHBL.

6. 3anmaua.

MeToauveckue peKOMeHIalnu

Ilpu omeeme na 6onpoc 1 cinempyeT paccMOTpeTh OCOOEHHOCTH MpaB Ha
qy)Kre BEld, 0XapaKTepPU30BaB UX KaK OTpaHUYCHHBIC BEIIHBIC MIPaBa, a TAKKe
MOKa3aTh UX OTJIMYKE OT MpaBa COOCTBEHHOCTH.

Omeeuasn na eonpocwvl 2, 3 HEOOXOIUMO CPOPMYIUPOBATH MOHITHE, pac-
KpPBITh OCOOCHHOCTH W COJCpKaHHEe, PACCMOTPETh OCHOBAHMSI YCTAHOBJICHUS U
IPEKpaIleHHs], a TAKXKE CIIOCOOBI 3alTUTHI JAHHBIX MTPaB Ha UY>KHE BEIIIH.

Bonpoc 4 npeanonaraeT mpoBeAeHUE aHAIN3a COJACPKAHUS JaHHBIX TPaB
Ha Yy’>KH€ BEIllY, BHISIBICHHE OCHOBAHUH JJIsl CPABHEHUS U MPOBEJICHUE CPaBHE-
HUs. Pe3ymbraTom J0MKeH OBITh BBIBOJ O CTCTICHH CXOJCTBA W pa3iudMs JaH-

HbIX HHCTHUTYTOB.

Jluteparypa

1. PacconoB, M. M. Pumckoe mpaBo : yudeObnuk / M. M. Pacconos,
M. A. TopOyHoOB. — 2-¢ u3a., nepepad. u gomn. — Mocksa : FOuutu-/lana, 2017. —
272 c. — Pexxum nocryna: o noanucke. — URL: https://biblioclub.ru/index.php?
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page=book&id=685579 (mata obOpamenus: 27.03.2023). — bubmuorp. B KH. —
I[SBN 978-5-238-02593-3. — TeKCT : 31€KTPOHHBIII.

2. Kynunos, O. A. Pumckoe mpaBo : yueOHOe mocobue : [16+] /
O. A. KynunoB. — 7-¢ wm3a., crep. — MockBa : [lamkoB u k°, 2022. —
239 c¢.. wunm, Tabm. — Pexmm gocryma: mo moamucke. — URL:
https://biblioclub.ru/index.php? page=book&1d=684488 (mara oOparmieHus:
27.03.2023). — ISBN 978-5-394-04776-3. — TekcT : 31€KTPOHHBIN.

3. bounapes, E. C. PuMckoe npaBo : yueOHO-METOJUYECKUNA KOMILIEKC /
E. C. bonnapes, P. B. OBunHHMKOB. — MockBa : EBpa3uiickuil OTKpBITBIA WH-
cturyt, 2011. — 135 c¢. — Pexum pocrynma: mno mnoamnucke. — URL:
https://biblioclub.ru/index.php?page=book&id=93189 (mata  oOpamieHus:
27.03.2023). — ISBN 978-5-374-00534-9. — TekcT : 371€KTPOHHBIN.

4. Crporenkuii, B. M. Pumckoe nmpaBo : ydebHOe mnocobue : [16+] /
B. M. Crporeuxkuii. — Mocksa ; bepnu : upexkr-Menua, 2014. — 441 c.: un. —
Pexxum noctyna: mo mommucke. — URL: https://biblioclub.ru/index.php?page=
book&i1d=274096 (mara oOpamenus: 27.03.2023). — bubauorp.: c. 420-422. —
ISBN 978-5-4475-3788-3. — DOI 10.23681/274096. — TeKcT : 3€KTPOHHBIN.

5. Mypomuies, C. A. Penenmuun pumckoro mnpasa / C. A. MypomiieB. —
0.Mm. : 0.u., 1886. — 157 c. — Pexum pgoctyma: mo mnoanucke. — URL:
https://biblioclub.ru/index.php?page=book&id=71182 (mara  oOpareHus:
27.03.2023). — TeKcT : 3JIEeKTPOHHBIM.

6. [lyxta, I'. ®. MUcropus pumckoro mpaBa / I.®.Ilyxra ; mep.
B. Jluniko#t. — Mocksa : Tunorpadus A. Cemena, 1864. — 582 c. — Pexxum no-
cryna: o moamucke. — URL: https://biblioclub.ru/index.php?page=book&id=
71653 (nara oopamenusi: 27.03.2023). — TekcCT : 2JI€KTPOHHBIMN.

Cemunap 10. O61ee yuenue 00 00s13aTesbCTBAX

1. OGs3aTenbCTBEHHOE MPABO, KAK BUJI UMYIIECTBEHHOr 0 npaBa. [TloHsTue
U CoJIepKaHHe 00s3aTeIbCTRA.

2. OcHOBaHHS BO3HUKHOBECHHS M MPEKPAIICHUS 0053aTEILCTB.

3. CTopoHEHI B 0053aTCIIBCTRE.

4. CpenctBa o0ecrieueHHs UCTIOTHEHUS 0053aTeIbCTBA.

5. OTBeTCTBEHHOCTh 3a HEHAJUICKAIee WCTIOTHEHUE WM HEUCIIOJHCHUE
00s13aTeNbCTRA.

6. 3anaua.
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MeTtoanuyeckue peKoMeHAaluu

Ilo 6onpocy 1 TpebyeTcsi pacKphITh MPU3HAKU 0053aTEIHLCTBEHHOTO MPaBa,
IPOBO/ISl CPABHEHUE C BEIIHBIM MPaBOM, CHOPMYIUPOBATH MOHSATHE 00A3aTENb-
CTBA U yKa3aTh 3JIEMEHTHI COJICPKAHUS.

Ilpu omeeme Ha eonpoc 2 ciefyeT AaThb XapaKTEPUCTHKY KaXIOMYy H3
IOPUIMYECKUX OCHOBAHUM BO3HUKHOBEHMS U MPEKpaIlCHUs] 0043aTeIbCTBEHHO-
ro MPaBOOTHOIIEHHUS, OCHOBHOE BHUMAaHUE YACIUTh TPEOOBAHUSM, MPEAbSIBIS-
€MBIM K UCIIOJITHCHUIO 0053aTeIIbCTBA.

B 6onpoce 3 HE0OX0UMO JaTh MOHSATUE U PACKPBITH MOJ0KEHNE CTOPOH B
00513aT€JIbCTBEHHOM MPABOOTHOIIECHUHU, PACCMOTPETh SIBJIEHUE MHOXECTBEHHO-
CTH ¥ 3aMEHBI CTOPOH 00513aTeNIbCTBA.

Omeeuas na eonpoc 4, HY)KHO TPOAHAIM3UPOBATH MOPSJOK MTPUMEHEHUS
CpEelCTB 00eCIIeUeHHs 00s3aTEIIbCTB.

Jlureparypa

1. PaccosmoB, M. M. Pumckoe mnpaBo : yueOHuk / M. M. Paccoos,
M. A. T'opOyHoB. — 2-¢ u3a., nepepa. u gom. — Mocksa : FOuutu-/lana, 2017. —
272 c. — Pexxum pocryna: no noanucke. — URL: https://biblioclub.ru/index.php?
page=book&id=685579 (mata oOpamenus: 27.03.2023). — bubnuorp. B KH. —
ISBN 978-5-238-02593-3. — TeKkCT : 3€KTPOHHBIN.

2. Kynunos, O. A. Pumckoe mnpaBo : yuyeOHoe mocobue : [16+] /
O. A. KyauHnos. — 7-e u3z., crep. — Mocksa : Jlamkos u k°, 2022. — 239 c. : un.,
tabn. — Pexum pocryma: mo mnoamucke. — URL: https://biblioclub.ru/
index.php?page=book&1d=684488 (mata oOpamenus: 27.03.2023). — ISBN
978-5-394-04776-3. — TeKcT: 2IEKTPOHHBIH.

3. Ctporeukuii, B. M. Pumckoe mpaBo : yueOHoe mocobue : [16+] /
B. M. Crporeuxnii. — Mocksa ; bepnun : Jlupexkr-Menua, 2014. — 441 c. : . —
Pexum pocryma: mo moxammcke. — URL: https://biblioclub.ru/index.php?
page=book&id=274096 (mara o6Opamenus: 27.03.2023). — bubauorp.:
c. 420-422. — ISBN 978-5-4475-3788-3. — DOI: 10.23681/274096. — Tekcr :
3JIEKTPOHHBIN.

4. Mypowmries, C. A. Penenmuu pumckoro mpasa / C. A. MypomiieB. —
6.Mm.: 0.u., 1886. — 157 c. — Pexum pgoctyma: mo mommucke. — URL:
https://biblioclub.ru/index.php?page=book&id=71182 (mara  oOpameHus:
27.03.2023). — TeKcT : 3JIeKTPOHHBIH.
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Cemunapsi 11-12. OTaeabHble BUABI 00513aTEJILCTB

1. Bupasl 00s13aTENBCTB.

2. JloroBop Kak IJlaBHO€ OCHOBAHHWE BO3HUKHOBEHHUS 0053aTEILCTB: MOHS-
THUE U COJEpKaHUE. YCIOBHUSA NEHCTBUTEIBHOCTH OTOBOPOB. 3AKIHOYEHHUE J0-
roBOpa.

3. Buasl JOroBOpoB: KOHTPAKThI U TaKTHI.

4. PeanbHble KOHTpakThl. OOIIasl XapaKTepUCTUKA. BUIbl: TOroBOpHI 3aii-
Ma, CCy/Ibl, XpPaHEHHUS.

5. KoHceHcyanbHble KOHTpakThl. OOmias xapakTepucTtuka. Bunbl: noro-
BOPBI KYIUIU-TIPOJIaXkH, HaliMa (Be1leH, ycIyT, padoT), TOBapUILECTBA, TIOPYUEHUS.

6. TepMHuHBL.

MeTtoan4yeckue peKOMEHIAUN

Bonpoc 1 mpenmnonaraer U3i0KEHUE Pa3IUYHBIX KiIaccupukanuii o0si3a-
TEJILCTB B PUMCKOM YacCTHOM MpaBe. PaccMarpuBasi OCHOBaHUS BOSHUKHOBEHUS
0053aTENBCTB, HEOOXOUMO MPOBECTU PA3IUUNE MEKIY IOPUANUYECKUM U MaTe-
pUAIbHBIM OCHOBAHUSIMU.

Bonpoc 2 npeanonaraer pa3BepHYTYIO0 XapaKTEPUCTUKY KaxKJIOTO U3 BbIHE-
CEHHBIX Ha 00CyXJeHue 3y1eMeHTOB. [Ipu 3TOM yClIOBUS NEMUCTBUTEIBHOCTH J0-
TOBOPOB CJIEIYET pacCMAaTPUBATh C 00513aTEIBLHOM WILTIOCTpAIIUEN TPUMEPAMH.

B pamkax eonpoca 3 cienyet nNpuBECTH JI€I€HUE JOTOBOPOB HA KOHTPAKTHI
U TIAKThI, YKa3aTh OOIIME U OTIUYUTEIIbHBIC YEPTHI.

Ilo sonpocam 4—5 HEOOXOIUMO N1aTh PA3BEPHYTYIO XapAKTEPUCTUKY KaxK-
J0 U3 TPYIIl KOHTPAKTOB. PacKpbiBasi OTAENbHBIE BUJIbI KOHTPAKTOB, CIEIYET
chopMynupoBaTh 00I1Iee MOHATUE TOTO UM MHOTO JIOTOBOPA, JaTh €ro IpUIu-
YECKYI0 XapaKTepHUCTHKY, OINPEIEIUTh CTOPOHBI, MPEIMET AOroBOpa, IMpaBa,
00s13aHHOCTH M OTBETCTBEHHOCTh CTOPOH, a TaK)Ke€ Ha3BaTh MOJBUJIBI paccMaT-
pUBAEMOr0 KOHTPAKTA.

Jlureparypa

1. PaccomoB, M. M. Pumckoe mpaBo : yuebnumk / M.M. Paccomnos,
M. A. TopOyHoOB. — 2-¢ u3a., nepepad. u gomn. — Mocksa : FOuutu-/lana, 2017. —
272 c¢. — Pexum pgoctryma: mo mnoxamucke. — URL: https://biblioclub.ru/
index.php?page=book&1d=685579 (nara obpamenus: 27.03.2023). — bubnuorp.
B KH. — [SBN 978-5-238-02593-3. — TekcCT : 3JI€KTPOHHBI.

2. Kynunos, O. A. Pumckoe mnpaBo : yudeOHoe mocobue : [l16+] /
O. A. KynunoB. — 7-e u3n., crep. — Mocksa : JlamkoB u k°, 2022. — 239 c. :
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ui., 1abn. — Pexum nocryna: mo moamucke. — URL: https://biblioclub.ru/
index.php?page=book&1d=684488  (mara  oOpamenus: 27.03.2023). —
I[SBN 978-5-394-04776-3. — TeKCT : 31€KTPOHHBIII.

3. bonnapes, E. C. Pumckoe npaBo : yueOHO-METOJUYECKUNA KOMIUIEKC /
E. C. bongapes, P. B. OBunHHMKOB. — MockBa : EBpa3uiickuil OTKpBITHIA WH-
ctutyt, 2011. — 135 c¢. — Pexum pgoctyna: 0O TOANUCKE. —
URL.: https://biblioclub.ru/index.php?page=book&id=93189 (mata oOpamenHwus:
27.03.2023). — ISBN 978-5-374-00534-9. — TekcT : 31€KTPOHHBIN.

4. Crporenkwnii, B. M. Pumckoe mpaBo : yueOHOe mocobue : [16+] /
B. M. Ctporeuxuii. — Mocksa ; bepiun : Iupexr-Menua, 2014. — 441 c.: un. —
Pexxum noctyma: mo moamucke. — URL: https://biblioclub.ru/index.php?page=
book&i1d=274096 (mara oOpamenus: 27.03.2023). — bubauorp.: c. 420-422. —
ISBN 978-5-4475-3788-3. — DOI: 10.23681/274096. — TekcT : 2IeKTPOHHBIH.

5. MioBepnya, H. JI. 3naueHue puMCKOro mpaBa Ijisi PyCCKUX IOPUCTOB /
H. JI. droBepuya. — Apocnasne : Tunorpadus I'. B. danek, 1872. — 28 c. —
Pexum nmoctyma: mo moamucke. — URL:  https://biblioclub.ru/index.
php?page=book&id=56881 (nata oOpamenus: 27.03.2023). — Tekct : 37ek-
TPOHHBIM.

6. Mypomiies, C. A. Penenuuu pumckoro mpasa / C. A. MypomiieB. —
0.Mm. : 0.mu., 1886. — 157 c¢. — Pexum nocryma: nmo noamucke. — URL:
https://biblioclub.ru/index.php?page=book&id=71182 (mata  oOpaieHus:
27.03.2023). — TeKcT : JIeKTPOHHBIH.

Cemunap 13. bpa4yHo-ceMeiiHbIe OTHOILICHUS

1. Pumckuii Opak: NOHATHE, BUABI, MOPSIOK 3aKIFOUEHHS U PACTOPKEHUSI.
Bropoii 6pak. KonkyOuHar.

2. PumMckas cembs. ATHATCKOE€ U KOTHATCKOE pPOACTBO. JIMHMM M cTeneHu
poIcTBa.

3. OTnoBcKas BIACTh: COAEPKAHUE, IBOJIOLMS U IIyTH €€ YCTAHOBJIEHUS.

4. TepMmuHbI.

5. 3amauda.

MeTtoauyeckue peKOMEHIalNU

Ilo 6onpocy 1 HEOOXOIUMO PACKPHITH CICIYIOIINE TTOHSATHUS: HACIICICTBEH-
HOE TpaBO, HACJEJOBAaHUE, HACJICICTBEHHOE MPEEMCTBO, HACJIECICTBO, HACIE-

CTBCHHAas MaccCa, HacJIca104aTcCJib, HACJICAHUK, OCHOBAHUA HACJIICOOBaHM .


https://biblioclub.ru/index.php?page=book_red&id=684488
https://biblioclub.ru/index.php?page=book_red&id=684488
https://biblioclub.ru/index.php?page=book_red&id=93189
https://biblioclub.ru/index.php?page=book_red&id=274096
https://biblioclub.ru/index.php?page=book_red&id=274096
https://biblioclub.ru/index.php?page=book_red&id=56881
https://biblioclub.ru/index.php?page=book_red&id=56881
https://biblioclub.ru/index.php?page=book_red&id=71182

210

B pamkax éonpoca 2 HeoOX0IUMO MOKa3aTh 3BOJIOIUIO0 HHCTUTYTA Hacle-
JNIOBaHUs 10 3aKOHY, PACKPBITh OYEPEIHOCTh HACIECIOBAHUS HA PA3JIUYHBIX ITa-
Max pa3BUTHS PUMCKOIO YAaCTHOTO IMPaBa, a TAKXKE MOKAa3aTh MOPSAOK Ompeae-
JIEHUSI pa3Mepa HaCJIEACTBEHHOM J10JIH.

IIpu omeeme na 6onpoc 3 cneayeT MOKa3aTh 3BOJIIOLUIO KaXKI0r0 U3 yCIIO-
BUI JEHCTBUTENBHOCTH 3aBelllanusl. PackpbiBas BOIIPOC O COAEpKaHUU 3aBellla-
HUSI, HEOOXOIUMO PACCMOTPETh OTPAHUUYECHHE CBOOO/IbI 3aBEIIATEIHHBIX PACIo-
PSKEHUM.

Jlurepartypa

1. PaccomoB, M. M. Pumckoe mpaBo : yueOHuk / M. M. Paccomnos,
M. A. I'opOyHOB. — 2-¢ u31., nepepad. u gon. — Mocksa : FOuutu-/lana, 2017. —
272 c. — Pexxum pocryna: no noanucke. — URL: https://biblioclub.ru/index.php?
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IIpumMepHbIe CUTYAIIMOHHBIE 3a1a4YH

3apaua 1
Bo Bpemst snmuaemun Hekas morpebanbHas KOJIJICTHSI, HCTOIIUB COOCTBEH-
HBIC CpelCTBa, oOparuiach K OaHKUpPY 3a momoinsio. [lomyduB 3aem, oHa He
CMOTJIa BEpHYTh €r0 B yCTAHOBJICHHBIN CPOK.
Kakxum obpazom 6ankup cmodicem noayuums Ha3ao c60uU OeHbeUu?

Mooicem u on, 8 yacmHocmu, 0OpaMumsv 83bICKaAHUE HA OMOENbHbIX Yjle-
HO8 Koecuu?

3amaua 2
He umes cpencts, 4ToObl pacIuIaTUTHCS C KPEIUTOPAMH, OTEI] CeMencTBa
MPEJIOKWII UM B KauecTBe OaTpaka COOCTBEHHOTO (YK€ KEHATOro, BEIYIIETO
COOCTBEHHOE XO034MCTBO, HO €111 MPEObIBAIOIIETO MO/ €T0 BIACThIO) ChIHA.
Bnpase nu on mak nocmynums?
AHensemces 1w maxkoe peulenue omya 0CHO8AHUeM OJisl CblIHA nompeb08amy
amancunayuu?

3agaua 3
Besikuit pa3, korja U3 4y’>Koro Matepualia U3roToBJIeHa Kakasi-1u00 Belllb,
OOBIKHOBEHHO BO3HHMKAET BOIPOC: KTO SIBJISIETCS COOCTBEHHUKOM, TOT JIH, KTO €€
M3TOTOBWJI, WJIK CKOpEe TOT, KTO OBbUI XO3sIMHOM Matepuana? Hampumep, eciu
HEKTO M3 YY>KOI0 BUHOTPAJa, OJIMB UM KOJIOCHEB M3TOTOBUT BUHO, MAacjioO WIIU
XJ1€0, TO CIIPAIIMBAETCS, KTO SBJSETCS XO35IMHOM 3TOM Belu?

Kax pewanu smom eonpoc pumckue iopucmaol?
Kax 6vl cuumaeme? Ilonpobytime o6ocnosams c60e MHeHUe.

3amava 4

JIeliCTBYs IO MOPYYEHUIO CBOETO OTIIA, ChIH MPHUOOpPENT y HECOOCTBEHHUKA
COCEHHUI y4acTOK, MPUCOEANHHUB €r0 K CBOEMY IMEKyIHio. B ckopoM BpemeHH
OTell yMep, 3aBelIaB BCE CBOE UMYILECTBO CHIHY.

C kakozo cpoka 6yoem UCHUCTAMbCA CPOK GIAOCHUSL YUACMKOM 3eMIU, He-
00X00UMbLLL OJ151 NPUOOPemeHUsL ee 8 NOIHYIO (K8UPUMCKYI0) COOCMBEHHOCMb — C
MOMeHmMa Nnpuobpemenus 3emMiu OMyom, UIU CO 6PEMEeHU cMepmu omya u
8CMYNIEHUS CbIHA 8 NPABA HACIEOHUKA?

3agaua 5
Pumckuii cenatop 3akazajl MOPTHOMY TOTY, MOOOEIIAB 3alIaTUTh 3a HEe
JecATh cecTepiueB. M3roToBUB TOTy, MOPTHOM MPUHEC €€ 3aKa3yuKy Ha JO0M,
0JIHaKO, HE 3aCTaB CaMOro ceHaTopa, repenan ee ciayre. [Ipumepur Tory, ceHa-
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TOP HaLIEeJ] €€ CIMIIKOM JUIMHHOM. [lopTHOM cormacuics nepenenarb TOry, HO
noTpeOoBaj CHavaja 3alilaTUTh eMy OO€LIaHHbIE JECSATh CECTEPLUEB. 3aKa3uuK
OTKJIOHWI 3TO TpeOOBaHME HAa TOM OCHOBaHHUM, YTO IIPEIBAPUTEILHOE COIJIAIIe-
HUE JOCTUTHYTO OBLIO O IIEHE, @ HE O CPOKax yIUIAThl, U, KpOME TOT0, HOTpedo-
BaJl BEPHYTh TOT'Y Ha3aJl IO TEM IPEIJIOTrOM, YTO MOPTHOM AKOOBI YK€ mepeaal
ee, T. €. UMeJla MECTO TPaJHLIKs, a 3HAYUT, OH YK€ CTaJl COOCTBEHHUKOM TOTH.

IlopmHuoti obpamunca k npemopy ¢ npocvOOl paspeuiums cnop.
Kax oonocen nocmynums npemop?

3agava 6
["ait 00s13a7Cs BBIMOIHUTD 3aKa3 HA MMOCTPOMKY KOpaOJis, BKIIOYUB B CMETY
CTOMMOCTb HEOOXOJMMOro MaTepuaia, KOTOPbIH OH 3aKyIaj CaMOCTOSITENIBHO.
3aHOYb 10 cAayu paboThl HAa BEp(U CIydHIICS ToXKap, U Kopabiib cropen. 3akas-
YUK OTKA3aJICA OTUIATUTh pabOTy, COCIIABIIUCH HAa HEMOJIyUYeHHE UM Pe3yibTara.

lIpasomepen 1u smom omkas?

3amaya 7

X035IMH TOMECThSI 3aKJIIOYHII ¢ OpUTaJioil MacTepoB JOTOBOP MOAPAIA O
BBINIOJIHEHUH CTPOUTENBHBIX PadOT B ONpPEAEIIEHHOM MECTE, HO BIIOCJIEICTBHH
nepeaymMai ¥ MpeioKuil MacTepaM UCHOJIHUTh TY )K€ camyro paboTy B MHOM,
HE OrOBOPEHHOM KOHTpakTOM Mecte. Paboune corimacuiivch M BBIIOJHUIMU pa-
6oty. Korja ske OHM TPUIILIK 32 Pacue€TOM, XO35IMH MOMECThSI HE TOJIbKO OTKa-
3aJIcA IJIAaTUTh 33 padoTy, HO U, BOCIIOJIb30BABIIMCH HE(POPMATBHBIM XapaKTepOM
COTJIAIICHHMS, 3asIBUJI O TOM, YTO OH IMOJACT UCK O BO3MEIICHUHU MaTEPHAIBHOTO
yiepOa, KOTOPBI OH SIKOOBI IOHEC B PE3YJIbTATE HE JOJKHOTO HCTIOTHEHUS.

byoem nu npunusam smom uck?

byoem nu om yooenemeopen, eciu kpeoumop oOokadxcem, umo um oOeli-
cmeumenvHo noHecen yuepo?

3amaya 8

Kopabub, koTopbrit Be3 Tpy3bl u3 A3zun B Utanuto, ObIT 3aCTUTHYT B TIyTH
yparanom. Kamutan xopabiisg B messix 0€30MacHOCTH MpHUKas3aid BBIOPOCUTH 3a
O60opT yacTh Hambosee rabaputHoro rpysa. [lo mpuObITH B PUM BBISICHUIIOCH,
YTO BBIOpPOIIIEH ObLT MOUTH BeCh Tpy3 ABia Arepus (KpyrnHorabapuTHas MeOeb
u npeBecuna) u Hymepus Herunus (BuHO 1 Macio B amdopax), B TO BpeMst Kak
rpy3 KBunta ®dnakka (roBequpHble U3eMs1) He ocTpanan. Kymupl, moHecume
yObITKH, oOpaTuiuch B cya. KakoBo, 1o BameMy MHEHUIO, OYET ClpaBeJInBOE
peuienre 3Toi npobnembl? Mmeer nu A penieHus 3HaYeHue, ObUTM JIU ITH
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TPOE€ KYILOB CIy4YalHBIMH IMOIYTYUKAMU WM K€ YJIEHAMHU TOBAPUIIECTBA, COB-
MECTHO 3a()paxTOBABIIUMHU KOPAOIIb.

Hecem nu kaxyro-1ubo omeemcmeeHHOCMb Kanuman KopaoJis, omoasuiuii
makou npukaz?

3agaua 9

["ait mprobpen 30JI0TyI0 Yally y JIMia, KOTopoe, Oyaydu HACICTHUKOM 10
3aKOHY, MOJYYHJIO €€ B COCTaBe HaclyiejcTBa. Uepes aBa Mmecsia yaiia Oblaa y
["as ykpamena, a ermie uepes 1Ba Mecsila OH YBUEH €€ BRICTABICHHOM Ha TIPOjia-
Ky B naBke Koprenus. Kak BBISICHUIIOCH, TTOCIICIHAN MMPUOOPET €€ y TPOE3KETO
TOPTOBIIA.

Mooicem nu Iati ucmpebosams yauty UCKO8bIM NOPIOKOM, €Cld 8 MOMEHN
nooauu UCKa OOHAPYICUNOCH 3a8eujanie, 8 COOMBEMCMBUL C KOMOPbIM YyMep-

wull Hacreoooamenv JUWAL HACTeOHUKA No 3aKoHy, npooasuie2o dauty I aro,
8cex Npae Ha HACeOCMB0 U 3a8euall 8Ce C80e UMYWEeCmB80 mpembemy auyy?

3agava 10
Mapxk Jlusuii npoxain nom coceny ['aro Tymauro. Y ciaoBUIMCH, UTO MOJIO-
BHMHA IUIaThl OYJIET BHECEHA HEMEJICHHO IO 3aKIIOYEHUU CIEIKU, a JApyras 4de-
pe3 JiBe He/leu, KOT/ia HOBBbIA COOCTBEHHUK BCTYMHT BO BiajeHHe JoMOM. Ciry-
CTSL HEJENIO TOCJIE 3aKIIOUCHMS CIEJIKU JIOM CTOpen OT yAapa MOJHHUHM. 1yimun
noTpeOOBasl PACTOPKEHUS CACIKH M BO3BpAILCHUsI IIEPBOro B3HOCA, a JIMBUi —
YIUIAThl OCTABUIEHCS YaCTU MMOKYITHOM LIEHBI.

Cocmasvme cyenapuii npoyecca u cyoebHyo popmyny, a 3amem 008eoume
npoyecc 00 8bIHECEeHUs. peuleHUsl U e20 UCNOJIHEHUS.

3apava 11

AHTOHUS, 104 Mapka AHTOHUS — MIIa[ilIas 04b TpUuyMBHpa Mapka AH-
TOHUS U HeBecTKa Tubepust — Obl1a oueHb JpykHa ¢ bepenukoit (nouepnio Ca-
JIOMEH), a TaK)Ke C CBIHOM MOcIeaHel, BrociaeacTsuu mapem Arpunmoit I1. Ko-
raa Arpunmna, pactpatuB B Pume coctosinue, BepHyJics 6e3 cpencts B Mynetro,
[Tetp, BombHOOTIYIIIEHHUK bepeHnku, 3aBemanubiii €ii AHTOHUM, CHaOIUII €ro
HEKOTOpOW cyMMou aeHer. XoTs mo Bekcento 3Haduiochk 20 000 arTtmyeckux
apaxm, Ilerp nan emy Tonpko 2 500. He Oynyuu B COCTOSSHUM YIUJIATUTh PUM-
ckoii ka3He cpoero joara B 300 000 cpedbpenukos, Arpumnmna 6exan u3 AMHUU B
Anekcannputo, rae agabapx AJeKcaHnp, OBIBIIMI B TO K€ BpeMs MPOKYpaTo-
pom Antonuu (Joseph.Flav. Antiquit. XIX.5.1), ccynun ero nenbramMmu. Arpumnmna

oTmpaBwica 3aTeM B WTanuio W, 4TOOBI CMSTYMTH HEYAOBOJLCTBUE TuOEpws,
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3anasut 300 000 cpeOpeHnKoB (neHapreB) y AHTOHUH U 3aTeM IUIATHII CBOM JOJT
Ka3He. Bckope 3ateM OH BepHYJ ACHBIM U AHTOHUM.

Cocmasvme cyenapuii npoyecca u cyoebHyio popmyny, a 3amem 008eoume
npoyecc 00 BbIHECEeHUsL peuleHUsl U €20 UCNOJIHEHUS.

3amava 12

[Huuepon (De offic. 111.16.67) mpuBoauT 3amedaTenbHbIA TpuMep: «Moit
poactBeHHUK Mapk Mapuii ['patuauan nponan ['aro Cepruto Opare 1om, KOTO-
PBIl OH y HEro € KyluJ HECKOJbKUMU ToJlaMu paHee. JloM 3ToT ObuT ipeame-
TOM CEpBUTYTa, HO Mapuii mpyu MaHUIUMALUKA 00 ITOM HE CcKa3aj; Jeso ObLIO me-
penano B cya. Uutepecol Opartbl 3amuiman Kpacc, unrepecel ['patuanana —
Antonnii. Kpacc ccbuiancst Ha MOJOKEHUE 3aKOHA: «3a HEIOCTAaTOK, KOTOPBI
MPOJABABIINN CO3HATEILHO HE HAa3Bajl, OH JOJDKEH HECTU OTBETCTBEHHOCTHY.
AHTOHUH cchUIalicss Ha TpeOOBaHUS CIpaBeUIMBOCTU: «Tak Kak 3TOT HEIOCTa-
TOK OBbLT XOpoI11o u3BecteH Cepruto, paHee MpoJiaBlieMy 3TOT JI0M, TO TOBOPUTH
0 HEM HaJI00HOCTH HE ObLIO, U TOT, KTO 3HAJ MTPABOBOE MOJIOKEHHUE KYTUICHHOTO
UM UMYIIECTBA, 0OMaHYT HE ObLD».

Cocmasvme cyenapuii npoyecca u cyoebHyo popmyny, a 3amem 0o8eoume
npoyecc 00 8bIHECEeHUs. peuleHusl U e20 UCNOJIHEHUS.

3amgaua 13

[Inuauit Mnaammii NpuBOJUT MPUMEP TOrO, KaK HE HYKHO (OBLIO) OCBO-
0oxxnaTh paba u gaBaTh emy JjeraT: « Tol numrens, yto CabuHa, caenaBiias Hac
HacJIeTHUKaMU, HUT]I€ HE OCTaBUJIa pACTIOPSDKEHUS 00 OTIYCKE Ha BOJIIO CBOETO
paba MopecTa, HO 3aBeliaia eMy Jierat ¢ Takol MPUIUCKO: «MojecTy, KOTo-
poMy mpuKa3zajna ObITh CBOOOTHBIMY. ThI CIIpalinBaciiib, 4TO S IyMaro M0 3TOMY
NOBOAY. Sl TOBOPHII C JIFOABMHU CBEAYIIMMH; BCE COTJIACHBI, YTO OH HE JOJIKEH
MOJIYYUTh HU CBOOOJIBI — OHA €My He Obljia JlaHa, HU JieraTa: X03siiiKa Jajia ero
cBoeMy pady. MHe Bce ATO Ka)XeTCs SIBHBIM 3a0JIyKIACHUEM, U s JyMar, MBI
JIOJDKHBI clleyaTh Tak, kKak Oyaro CabuHa B TOUHOCTH BBhIpa3miia CBOIO BOJIIO...
Ilycte xe MogecT ¢ Haliero paspeiieHus MpeObIBaeT CBOOOJHBIM, IMYCTh
MOJIB3YETCSI JIETaTOM, CJIOBHO XO3SIMKOM ero ObUIO BCE TIIATEIBHO MPETyCMOT-
peno», — Epist. IV.10.1-3.

[Tozxe Ynbnuan (D. 11.14.7.18) noarBepaun 3tu BbiBOALI [lmnnaus: «Ecnu
uMeercs: pad, KOTOPbIN 3aKIII0YaeT JOTrOBOP A0 MOJTyYeHUs CBOOObI U HACIE/I-
CTBa, KOTOPBIE OCTAaBJIEHbI €My MOJ YCIOBUEM, TO BUHAMI TOBOPUT, YTO JI0TO-
BOp HE UMeeT cuiibl; Mapiiesu sxe B 18-if KHUre AUTecCT IMmoJjiaraet, 4To eciu pad
Ha3HAYCH M0 3aBelaHuio 0e3 yciaoBHs (caeiaTh €ro) CBOMM M HEOOXOIMMBIM



HACJICAHUKOM, TO OH IMPAaBUJIbHO 3aKJI04YacT AOroBOpP 0 TOI0, KakK BCTYIIUT B
HaACJICACTBO, 1 3TO BCPHO». OHGHI/ITG 3aKOHHOCTB pacnop;mceHI/Iﬁ CalOuHbI.

Kax omnecnucy 6v1 conacnieonuxku Kk makomy ee pacnopsriceHuro?
Cocmasvme cyenapuii npoyecca u cyoebHyio popmyny, a 3amem 008eoume
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npoyecc 00 éviHecenus peuerus u e2o UCnoJHeHUAl.

Kaxxnplit BApuaHT KOHTPOJILHON paOOThl COCTOUT M3 MATH 3a1aHuil. Ha 3a-
JaHusT HEOOXOIMMO aTh Pa3BEPHYTHIC OTBETHI, UCIIONIB3Ys yueOHOE TmocoOre 1

BapuaHTBI KOHTPOJIbHOM PadOTHI

PEKOMEHOBAHHYIO JIUTEPATYDY.

M.

A e

Al A

Nk -

Bapuanr 1

3HayeHNEe PUMCKOTO ITPpaBa B UCTOPUU MUPOBOU KYJIBTYPHI.

[IpaBoBOE MOJIOKEHNE PUMCKUX TPaXKIAaH.
OcCHOBHBIE MOJIOKEHUS O CyIeOHOM IPOLECCE.
[TonsaTHE M BUBI BIaJACHUS.

[Ipekparenue o0s3aTeIbCTBA IOMUMO UCIIOJIHEHHUS.

Bapuant 2
[ToHsiTHE pUMCKOT'O YaCTHOTO TIpaBa.
JleATebHOCTh FOPUCTOB KaK HCTOYHUK PUMCKOIO MPaBa.
[Tonsitue pumckoro 6paxa
CriocoObl 3alUThI BIIaJICHUS
Hcku o Hacnenctse.

Bapuanr 3
[ToHsiTHE ¥ BUIBI HICTOYHHUKOB PAMCKOTO TIPaBa.
[TpaBoBoe nosoxxeHue pados B JIpeBHem Pume.
OT10BCKAs BJIACTb.
[TonsTe u coneprkanue npaBa COOCTBEHHOCTH.
Y ciioBust IEUCTBUTENBHOCTH JIOTOBOPOB.

Bapuanr 4
DJIUKTHI MAarUCTPATOB KaK UCTOYHUKHA PUMCKOTO MpaBa.
ITonsitue cratycHoro npasa /[pesHero Puma.
OcHOBHBIE BUJIBI TPAKIAHCKOTO MpoIecca.
[IpuoOpeTrenue u yrpaTta npaBa 4aCTHOM COOCTBEHHOCTH.
JIoroBop TOBapuILECTBA.
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Bapuanr 5
Komudukarus KOctunuana.
[IpaBoBO€E MOJIOKEHUE JTATUHOB U MEPETPUHOB.
OcoOble cpesicTBa MPETOPCKOM 3aIIUTHI.
[ToHsiTHE BENTHBIX U 00S3aTEIIHCTBEHHBIX TTPAB.
JloroBop ccyasl.

Bapuanr 6
Opuanueckue nuia B Pumckom mpase.
PumMmckas ceMbsi. ATHaTCKO€ U KOTHATCKOE POJCTBO.
3amura nmpaBa cOOCTBEHHOCTH.
[Tonsitue 00s3aTENBLCTRA.
JleraThl ¥ PUIECUKOMUCCHI.

Bapuant 7

JInuHbIE 1 UMYIIECTBEHHBIE OTHOLICHUS MEXIY CyIIPYTraMHu.

Ilonsatue u BUABI HCKOB.
Ilonsatue u BHU/JBI IIPpAaB HA 9Yy’KHC BCIIH.
Hpocpqua HCIIOJTHEHUS 00513aTEIIHCTB.

OCHOBHBIE MMOHATUA HACIEACTBEHHOTrO TipaBa J[peBHero Puma.

Bapuanr 8
HckoBast 1aBHOCTb.
ITonsgaTne 1 BRI BEmIeil.
Bo3HukHOBEHUE U MpeKpallieHue BiIaICHUSL.
Hcnonnenue o0A3aTeIbLCTBA.
HacnenoBanue no 3aBemaHuio.

Bapuant 9
OO6bI4ail Kak UCTOYHUK PUMCKOTo 4acTHOTO TpaBa.
IIpaBo oOwIEei COOCTBEHHOCTH.
CepBuryTtsl. [IoHsITHE U BUJIBL.
JIOTOBOP KYILIU-ITPOIAKH.
[TpunsiTe n npuodbpeTeHne HacaeICTBA.
Bapuant 10
3aKOHBI KaK UCTOYHHUKH PUMCKOTO MpaBa.

HpaBOBOC ITOJIOKCHHUE MAJIOJICTHHUX, JKCHIIIWMH W MHBIX JIMII.

OmMduresuc u cynepOuimy.
CTtopoHBI B 00513aTEIBCTRE.
O06s3aTenbCTBa Kak OBl U3 JIOrOBOPA.



A e

A e Al A M NS Al A

I e

217

Bapmuanr 11
[TpaBoBOE NOJIOKEHUE KOJIOHOB U BOJIBHOOTITYILIEHHUKOB.
[IpennanbHbIE U INYHBIE CEPBUTYTHI.
3anoroBoe IMpaso.
Bosmemenue ymep0a.
JIoroBOp NOpyYEHHSI.
Bapuanr 12
Ileproau3anust puMCKOTO IIpaBa.
[Tpuobperenue, yTpara u 3aIllTa CEPBUTYTOB.
O0s13aTENBbCTBA ¢ HECKOJIBKMMHU JOJDKHUKAMU U KPETUTOPaMH.
[TonsiTve BepOANBbHBIX KOHTPAKTOB.
O0s13aTenbCTBA U3 IETUKTOB.

Bapuanr 13
Koaudukanus puMcKoro npasa B UMIIEPATOPCKU EPUO.
OTBETCTBEHHOCTh JTOJKHUKA 33 HEMCIIOJIHEHHE 00513aTEIbCTRA.
IToHATHE M BUIBI JOTOBOPOB
Jlorosop 3aiima.
Hacnenosanue 1o 3akony.

Bapuant 14
Bonst u ee BeIpakeHUE IPU 3aKJIFOUEHUH JOTOBOPOB.
JIuTepanbHblE KOHTPAKTBHI.
Jlorosop Hanma.
[TonsiTue 00s13aTeNIbCTBA U3 JEIIUKTOB.
HckoBast 1aBHOCTb.

Bapuanr 15
[ToHsiTHE ¥ BUBI HCTOUHUKOB PUMCKOTO TIpaBa.
OcHOBHBIE BUIBI CYJI€OHOTO TMpoIiecca.
ITonsgaTue BnageHUs.
be3bIMeHHbIE KOHTPAKThI
Hcku o HacneacTne.

Bapuanr 16
[ToHsiTHE pUMCKOT'O YaCTHOTO TIpaBa.
3amura mpaBa cOOCTBEHHOCTH.
Hcnonnenue o0A3aTeIbLCTBA.
JloroBop XxpaHeHwus.
HacnenoBaHue 110 3aBElIaHUIO.
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TecTbl KOHTPOJA KadeCTBa YCBOCHUA TUCHHUILJIMHDbI

1. Kem BBeieHO B HayKy 3T0 omnpenejeHue? «O0s3aTeIbCTBO — 3TO Ipa-
BOBBI€ Yy3bl, B CHJIy KOTOPBIX MBI CBSI3aHbl HEOOXOAUMOCTBHIO YTO-JIMOO HCHOJI-
HUTH B COTJIACUU C MPABOM HAILIETO FOCyAapCTBay.

1) KOcrtunman;

2) IlaBem;

3) Tlaii

4) MopaectuH.

2. Ius privatum — 370 ...
1) wyacTHOe mpaBo;

2) myOau4yHOE IPaBo;

3) UMBHWIBHOE IIPaBO;

4) mnpeTopcKoe Mpaso.

3. Lus civile — 370 ...
1) yacTHOE mpaBo;

2) myOIu4yHOE MpaBo;
3) UMBWIBHOE IPABO;
4) mnpeTopcKoe Mpaso.

4. Tus publicum — 370 ...
1) wacTHOE mpaBo;

2) nyOJIUYHOE MPaBO;

3) UMBHWIbHOE MIPaBO;

4) mpeTopcKoe mpaso.

5. Ius praetorium - 370 ...
1) wacTHOE mpaBo;

2) nyOJIUYHOE MPaBO;

3) UMBHWIbHOE MIPaBO;

4) mnpeTopckKoe Mpaso.

6. Leges — 3710 ...
1) 3akoHbI;

2) TOUCHMO;

3) mpago;

4) IneraabHOCTb.
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7. IIpaBo BcTynarth B Opak U BJaJgeTh CeMbel — 37O ...
1) 1us publicum;

2) 1ius conubi;

3) familie;

4) paterfamilias.

8. Komy Ha3Hauyajicsi mome4yuTesb, T. K. CYMTAJIOCH, YTO OH €aM MOT
HABPeIUTh ce0e P PacHoOpsKEeHUH CBOUM MMYLIECTBOM ?

1) prodigi;

2) impuberes;

3) infantes;

4) pubere.

9. IIoTHOCTBIO AeecOCOOHBIMM MAJIBYMKH B PHUMCKOM IpaBe CYUTA-
JIMCh B BO3pacTe oT ...

1) 7-14;

2) 18;

3) 14-25;

4) HeT npaBUJIBHOTO OTBETA.

10. IToHOCTHIO HeecnOCOOHBIMHU [I€BOYKH B PMMCKOM IpaBe CUMTAa-
JHCh B BO3pacre OT ...

1) 12-25;

2) 10-18;

3) 18;

4) HeT mpaBUIHLHOTO OTBETA.

11. OnekyHoM B pMMCKOM IIPaBe HA3BIBAJIH ...
1) tutor;

2) infamia;

3) tupitudo;

4) HeT MpaBUJIBLHOTO OTBETA.

12. Matrimonium — 3710 ...
1) Opaxk;

2) pa3Bof;

3) KHUra;

4) nucbMo.



13.
D
2)
3)
4)

14.
)
2)
3)
4)

15.
)
2)
3)
4)

16.
1)
2)
3)
4)

17.
1)
2)
3)
4)

18.
1)
2)
3)
4)

19
)
2)
3)
4)

Familia — 370 ...
3aKOH;

CEMBSI;

MPaBo;

Opax.

bpakom Ha paBHBIX 0OcCHOBax B Pume Ha3biBaJsICH ...

sine manu;
piculium;
agnati;

HCT IPaBUJIBHOI'O OTBCTA.

YTo 03HaYaeT KOHCeHcyC?

O0OBSBJICHUE BOWHEL,
00BSIBIICHUE MUPA;

JIOTOBOP KYILUTHA-TIPOJIAXKH, WIH JapPEHNUS;
HET NPaBUJIBHOTO OTBETA.

Genus o3Hauaer ...
BOIHA;

pox;

MOKYTIKA;

HCT IIPAaBUJIBHOT'O OTBCTA.

IIpunanoe — 3710 ...
dos;

manus;

coemptio;

usus.

Res — 3710 ...

BEIIIb;

3aM€Ha TOBapa;
IMOKYIIKa JKUBOTHOT'O,
cBaanOA.

Possessio — 3T10 ...
oTeps;
BJIaJICHUE;
AKTUBHOCTBD,
CUCTEMA.
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20. Causa — 9370 ...

1) menp goroBopa;

2) cucrema;

3) MacCUBHOCTb;

4) HeT MpaBUIHHOTO OTBETA,

21. Dies — 3710 ...

1) mperop;

2) cpok;

3) mnpenMer;

4) HeT mpaBUIBHOTO OTBETA.

22. KoMy u3 pUMCKHX IOPHCTOB NPHHAMNJIEKUT 3TO BbICKAa3bIBaHUeE?
«CymHocTh 00513aTEILCTBA HE B TOM COCTOMT, 4TOOBI CejaTh KaKoOii-
HUOYIb NMpeAMeT HAIIUM, WIH KaKOH-HUOYAb CEPBUTYT HAIUMM, HO, YTOOBI
CBSI3aTh JAPYroro mnepex HaMu, Aa0bl OH JAJ YTO-HHOYAb WIH CAEJAJ, HJIH
NPeaOoCTABHII»:

1) IlaBem;

2) KOctunuan;

3) Tlaii

4) MopecTuH.

23. IIpocroii ciay4yaii 0013aTeILCTBEHHOT0 OTHOILIEHHUS, C TOYKH 3pe-
HMS YHCJIA er0 YYACTHUKOB, 3TO TOT, KOI1a B HEM y4acTBYHOT ...

1) nBa kpemuTopa;

2) OAWH KpEeauTop;

3) HU O/UH;

4) HeT mpaBUJIHLHOTO OTBETA.

24. Ecau mpeamer o0si3areibcTBa ObLI JeJMM, TO, BOOOIIEe TOBOPS,
005132TeJIbCTBO APOOMIIOCH MEKAY HECKOJbKMMHU y4acTHUKaAMuU. UcTouHm-
ku, a uMeHHo Koaexc IOcrtunmnana, a eme panbme IlaBes BO3BOAAT 3TO
npaBwio k 3akoHaMm XII tabaun: «Ilo 3axkonam XII Tadaun HacaeacTBeH-
HbIE J0JITU AeJATCSA ABTOMATHYECKH HA J0Ju». O yeM ujer peub?

1) nmoneBbie 00sI13aTENILCTBRA;

2) IOTOBOPHI AapeHUs;

3) apeHma 3eMiiu;

4) HeT npaBUJIBLHOTO OTBETA.
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25. ... Korjaa npeabsiBjIieHHE UCKA KPEIUTOPOM K OJJHOMY M3 COBOKYII-
HBIX J0JI)KHUKOB WJIH OJHUM U3 COBOKYNHBIX KPeIUTOPOB K J0JKHUKY MO-
ramaJio 00s3aTejibCTBo.

1) xoppealibHOE 0053aTEIIHCTBO;

2) apeHjaa 3eMJu;

3) coauaapHOe 0053aTEILCTBO;

4) noroBop JapeHus.

IIpumepHbIe BONPOCHI K IK3aMEHY

1. TlomsTnme M mpeaMET PUMCKOro 4acTHOro rnpasa. COOTHOLIEHHE PUM-
CKOI'0 YaCTHOTO MPaBa U PUMCKOIO IMyOJIMYHOTO TIPABa.

2. llepunomm3anust puMCKOro 4acTHOro Ipasa. COOTHOILIEHHE C MEPUOAU-
3a1[Mel HCTOPUU PUMCKOT'O TOCYAapCTBa.

3. Penenums pumMcKoro npasa. 3Ha4€HUE PUMCKOIO IpaBa JUisl COBPEMEH-
HOT'O IOpHUCTA.
Cucremsl pUMCKOro 4acTHOro npasa. Kparkas xapakrepucTuka.
[luBunbHOE TIpaBO.
Maructparckoe npaBo v NpaBo HAPOIOB.
Jlyann3M OMBUIIBHOTO U IPETOPCKOIO MpaBa.

© N e

Jlyann3M OMBUIIBHOTO MpaBa v NpaBa HapOJIOB.

9. TlonsThne MCTOYHMKA TpaBa B lopuanyeckoill Hayke [[peBHero Puma.
OcHOBHbIE BUbl HCTOYHUKOB PUMCKOT'O IIPaBa.

10. 3akoHBI HAPOAHOTO COOpaHUS KaK MICTOYHUK PUMCKOTO YaCTHOTO ITpaBa.

11. CeHaTyCKOHCYJIBT KaK UICTOYHHK PUMCKOTO YaCTHOTO IpaBa.

12. DauKTBI MATUCTPATOB KaK KICTOYHUK PUMCKOTO YaCTHOTO IIPaBa.

13. KoncTutynun nMnepaTtopoB Kak HICTOYHUK PUMCKOTO YaCTHOTO IIPaBa.

14. JlokTprHa KaK MCTOYHUK PUMCKOTO YaCTHOTO IpaBa.

15. Konuduxaum puMcKoro npasa.

16. Yuenue o nunax B puUMCKOM YaCTHOM IIpaBe.

17. JleneHue JIUII IO COCTOSTHUIO CBOOO/IBI.

18. JleneHue uil MO COCTOSTHUIO TPaKJaHCTBA.

19. Jlenenue nui mo ceMeMHOMY COCTOSAHUIO. [IpaBoBOE MOJIOKEHUE JIUIT
CBOETO U YYXOTO MpaBa.

20. ITonsATHe, BUIBI U MPABOBOE MOJOKEHHUE FOPUINYECKUX JIMII.

21. Yuenue o0 uckax. [lonstue u Buapl uckoB. Knaccudukaruu uckos.

22. Ocobbie cpeAcTBa MPETOPCKOM 3aITUTHI.
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23. 3akoHHble cpoku. MickoBas (moracuTesibHasi) JaBHOCTb.

24. Jloxa3zaTelnbCcTBa B pPUMCKOM I'PakIaHCKOM IMPOIIECCe.

25. Buapl IpeBHEPUMCKOTO IpakIaHCKOTO Mpoliecca, UX KpaTKas XapakTe-
pUCTHKA.

26. XapaKTepucTHKa JIESTUCAKIIMOHHOTO TPa)XAaHCKOTO IpoLecca.

27. XapakTtepuctuka GOpMyJISIpHOTO IPaskJaHCKOTO MpoIiecca.

28. DKCTpaopaAMHAPHBIN POIIECC.

29. UmymiecTBEHHOE NPABO U €ro COCTABJISIONIME: BEIIHOE M 00s3aTelb-
CTBEHHOE TIPaBO.

30. [TonsiTue M BUBI OOBEKTOB MPAB B pPUMCKOM YaCTHOM ITpagBe.

31. Knaccudukaiuu Bemieid B pUMCKOM YaCTHOM IIpaBe.

32. ®opmbl (pakTUUECKOro 00JIajaHusl BellaMH (BJIAJICHUE U JIepKaHUE):
CpaBHUTENbHAS XapaKTEPUCTUKA.

33. Bnagenue: NOHATHE W BUIBL. Y CTAHOBJICHUE, NMPEKpAIICHUE, 3alIUTa
BJIQJICHUSI.

34. IlpaBo COOCTBEHHOCTHU: MOHSTHE, CBOMCTBA, COJEP>KAHUE, OCHOBHbBIC
paBoOMOYHUs cOOCTBEHHUKA. Bupl mpaBa cOOCTBEHHOCTH.

35. Cnoco0sl npuoOpereHusi mpaBa codbctBeHHOocTH. [lyTH yTpaThl mpasa
COOCTBEHHOCTH. 3aluTa MpaBa COOCTBEHHOCTH.

36. CepBUTYTHI KaK Pa3HOBUAHOCTh IIPaB Ha UyKHE BelllU (MIOHATHE, TIPU-
YUHBI MOSABJICHUS], BUABI, TPUHIUIIBI CEPBUTYTHOTO MIpaBa, MIpUoOpeTEHUE, yTpa-
Ta ¥ TIOPSJIOK 3aIUTHI).

37. Y3yppyKT U aHaJIOTUYHBIE €My IpaBa (MOHITHE, IPUYUHBI MTOSIBICHUS,
BU/IbI, IPUHITUIIBI, PUOOpPETEHNE, yTpaTa U MOPSI0K 3aIIUTHI).

38. OmduTen3uc u cyneppuuui.

39. 3anorosoe npao. @opmsl 3ajora.

40. ITonsiTue u comepkaHue 00s13aTENbCTB.

41. CTopoHBI B 00513aTEIHCTBE.

42. OcHOBaHMS BO3ZHUKHOBEHHS 0053aTEIbCTB.

43. IIpexpaieHue 00s13aTeNbCTBA: MOHATHE U FOPUAMUYECKUE OCHOBAHUSI.

44. UcnionHeHue 00s3aTeNIbCTBA KaK OCHOBHOM MyTh €r0 MPEeKpaIleHus

45. 'apaHTUH UCTIOJIHCHHS 00s13aTEIIbCTBRA.

46. Knaccudukaruu o0s13aTesIbCTB.

47. IloHsiTie W coAEep>KaHUE JIOTOBOPOB. Y CIOBHS JACHCTBUTEIBHOCTH J10-
roBopa. 3aKJIIOYeHHE IOTOBOPA.

48. JloroBopHbIC 00s13aTENHCTBA: KOHTPAKTHI U ITAKTHI.

49. Knaccudukamnuu KOHTPAKTOB.
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50. BuegoroBopHbie 00s13aTebCTBRA.

51. Iloustue HaciaencTBa. OOBEKTHI HACIEJOBAHMUS.

52. OTkpsiTHE HaclnencTa. Jlexkadee HacienctBo. BriMopouHoe Hacien-
CTBO.

53. HacnengoBanue 1o 3aBeniaHuio.

54. HacnenoBaHue 10 3aKOHY.

55. IlpuHATHE HACIEICTBA U €r0 MOCICACTBUA.

56. JleraTsl 1 (pUIEUKOMHCCHI.
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CJIOBAPb JIATUHCKHUX TEPMHUHOB U BBIPAYKEHUI

A

ab antique — u3apeBie, ¢ TaBHUX BPEMEH

ab inestato — nepexo/1 uMyIlecTBa MO HACJIEACTBY 10 3aKOHY (0€3 3aBellanus)
acceptilatio — akuenTUIALMSA, TOTAIICHUE JI0JTA IIyTEM CTUITYJISIIUU

acceptum — MOCTYIUIEHUE, IPUHATHE

accessio — MPUHAJIEKHOCTh BTOPOCTENEHHOM BEIIH K TJIABHOU

accessio possessions — npupaiieHue BIaJeHus 1Mo JaBHOCTH

actio — uck

actio aestimatoria — UCK O CHI)KEHUM TTOKYITHOM I[EHBI

actio confessoria — MCK 0 3aIIUTE MPAB TUTYJIAPOB CEPBUTYTOB

actio contraria — BCTpEYHBIN UCK

actio de peculio — UCK 1O 3aUMTE KPEAUTOPOB B CHENKAX, 3AKIIOUYCHHBIX IMPU
yYIpaBJICHUH MEKYIUEM

actio doli — uck, npenocTaBisiEMbIil IPOTUB CTOPOHBI, CKIIOHUBIIEH K 3aKIItO4e-
HUIO JIOTOBOpA IyTeM oOMaHa

actio ex stipulate — rick Ha OCHOBE CTHUIYJIALININ

actio ex testamento — UCK O 3aBEILIATEIILHOM OTKa3e

actio honoraria — npeTopcKkuii uCK

actio hypothecaria — unoreunslii uck

actio in personam — JINYHbBINA UCK

actio in rent — BEeUIHbIN UCK

actio iudicati — rck 00 UCTIOTHEHUH CYAEOHOTrO PEIICHUS

actio negatoria — HEraTOPHBIN UCK

actio noxalis — HOKCaJIbHBIM HMCK, T. €. MCK K JIOMOBJAJLIKE O BO3MECIICHHUU
yiiep6a, HAHECEHHOTO PadOM MJIM TIOABIACTHBIM

actio perpetua — BEUHbI UCK

actio poenalis — mrpadHOM UCK

actio quanti minoris — UCK 0 CHUKEHUU TOKYITHOM IIEHBI BCIIC/ICTBUE BBISBIIC-
HUSI HEJIOCTATKOB BEIIH

actio quanti minoris — ick 00 yMEHBIIIEHUH IIEHBI TOBApa HEHAIJICKAIIETO Ka-
YecTBa

actio redhibitoria — uck o pacTop:keHUU AOTOBOPa KYIUIU-ITPOIAKH

actio stricti iuris — UCK 10 UUBWIBHOMY (CTPOTOMY) IIPaBy

actio temporalis — BpeMeHHBII HCK
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actio tutelae — rick 00 oneke

actio tutelae contraria — BcTpeuHbIil UCK 00 OIEKe

ademptio legati — oT3bIB J€erara

adfinitas — cBOWCTBO

adiudicatio — npucyxjaeHue

adoptio — yChIHOBIJICHUE

adpromissio — MOpy4YUTEIHCTBO

adpromissor — mopy4uTesnb, TapaHT

adtemtata pudicitia — mopanpHBIH yIIEpO

aequitas — cripaBeIMBOCTb

aes rude — HeoOpaOoTaHHas! Me/Ib, MPUMEHSIBIIASCS KaK MEpa CTOUMOCTH
aetas — BO3pacT JIMIa, OT KOTOPOI'O 3aBUCENH €T0 MPaBO- U IEECIIOCOOHOCTh
affinitas — poicTBo 1o Opaky

agnatio — arHaTHYECKOE POJICTBO, BXOJAIUX B 0AHY familia

alieni iuris — nuo, HaxoxsUIeecs Mo BiacTbio cBoero pater familias (B «uy-
KO BJIACTH)

apellatio — aneusus

aquaeductus — aKkBeIyK, IPaBO MPOBEJICHUS BOJIbI

arrha — 3agaTox

arrha confirmatoria — 3a1aTOK, CKPEIUIIOIINI KyIUTFO-TIPOAAXY

B

beneficium cedendarum actionum — JIbrota 1o ycTyInke UCKOB

beneficium divisionis — 1proTa Mo pa3neieHHI0 OTBETCTBEHHOCTU T'apaHTOB
(mopyuuTenei)

bona — umymecTso

bona fides — 106pocoBecTHOCTH (CAETKHU «JI0OPO COBECTH)

bona materna — UMyII€CTBO, IOJYYEHHOE CO CTOPOHBI MaTEPH

bonorum emptio — npuoOpeTeHNE UMYIIIECTBA C TOPIOB

bonorum possessio — HaciIen0BaHUE IO IPETOPCKOMY IPABY

bonorum possessio contra tabulas — HacienoBaHnue Mo NPEeTOPCKOMY IpPaBy
BOIIPEKH 3aBEIIAHUIO

C

canon — apeH/iHas Ij1aTta B JoroBope sMdureB3uca

capitus deminutio — ymaneHue rpax1aHCKON MPaBOCIIOCOOHOCTH
caput — TUYHOCTb, TPABOCTIOCOOHOCTH

casus maiores — HACTyIUIEHUE 0OCTOATEIHLCTB HEMIPEO0TUMOM CHUITBI
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causa — OCHOBaHHE, LIeJIb JOrOBOPa

cautio — JOKYMEHT, TOATBEPKAAIOMUHN (haKT CTUITYIISIITUN

cautio damni infecti — rapanTus Ha cimydail Tpossiero yiepoa

cautio indicatum solvi — rapanTus 00 oriate NPUCYXJIAEHHONH CyMMBbI

certum — ornpezesieHHas BEJIMYMHA

cessatio — yKJIIOHEHUE OT UCIIOJIHEHUSI 00sI3aHHOCTEN

cessio — repeHeceHne 00s3aTeNbCTB, 3aMeHa CyOBEKTOB

cessio bonorum — npegocraBieHre UMYLIECTBA KpeauTOpy (MOJHOE WM 4Ya-
CTUYHOE)

chinographa — xuporpadgsl — dhopma AUTEPaTBLHOTO JIOTOBOPA, 3aKIHOYAEMOTO
OT MEepBOro Julla 6e3 CBUIeTENeH

cives — pUMCKUE TpaxaaHe

civitas romana — puMCKO€ IrpakJJaHCTBO, PUMCKOE rOCYJapCTBO

codex accepti et expensi — IpUXOJHO-pPACXOHAs KHUATA

cognatio — KpOBHOE POJICTBO

cognatio servilis — KpoBHOE pOACTBO MEXy pabamu

cognitiones extra ordinem — 3KCTpaopaAUHAPHBIN IPOLIECC

collatio — ckmagunHa

collatio bonorum — BHeceHHE UMyIlECTBA HACIEAHUKOB B HACJIEJCTBEHHYIO
Maccy

collatio dotis — BHECeHHE NIPUIAHOTO B HACIECTBEHHYIO MacCy

commentariis — KOMMEHTap1u, UCTOJKOBaHUSA JCHCTBOBABLIErO IpaBa IOpPU-
cTaMHu

commercium — JIeJI0BOil 000pOT

commodatum — ccyna

COmpromissum — COrJalleHUue MEXy KOHTpareHTaMu O Iepeiade ux cropa B
TPETEHUCKUH Cy 1

condemnatio — ocyxxaeHue (B uCKOBOH (opmyIie)

condicio — ycnoBue

condictio ex causa furtiva — uck 0 BO3BpaTe IOJIYYEHHOIO BCIEACTBUE KPAXKHU
condictio indebiti — rck 0 BO3BpaTe HEAOKHO YILUIAYEHHOTO

condictio ob rent dati — nck o Bo3Bpare NpenOCTABICHHUS, LI€JIb KOTOPOrO HE
OCYUIECTBUIIACh

condominium — coBMecTHasi COOCTBEHHOCTb

conductor — HaHMMAaTENb, 3aKa34KK B IOrOBOPE HaliMa yCIIyr

confarreatio — putryanpHBI crIOCO0 3aKTIOYEHUS Opaka
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confusio — cnusiHue

constitutum debiti — HedhopmanbHOE cornaimieHue, COrIaCHO KOTOPOMY OJHA
CTOpOHA 00s3yeTCs YIUIATUTh APYTrOi CTOPOHE CBOM MPENKHUHN JOIT
constitutum debiti alieni — npuzHaHue yy>xkoro goJra

constitutum debitiproprii — npu3Hanue cOOCTBEHHOTO J10JTa

constitutum possessorium — yCTaHOBJICHUE BJIaJICHUS

contractus — 10roBop, cAeJIKa, KOHTPAKT

contradictio — Bo3pak€HHE OTBETUHKA

contuberium — coxxuTeNbCTBO paba 1 paObIHU WK pada U CBOOOIHOTO YeJIOBEKa
conventio — cornaiieHue (AeJUIUCh Ha TAKTHI U JIOTOBOPHI)

convindum — GpaHb, TMYHOE OCKOpOJICHUE

crimen — IpeCTYIUICHUE

culpa — Buna

culpa lata — TspKKast IPOBUHHOCTH

culpa levis in abstracto — aGctpakTHas BuHa, T. €. BUHA, CpaBHUBaeMas ¢ aod-
CTPAKTHBIM TOJIO)KEHHEM O TOM, KaK MOBEN Obl ce0sl pauMTeNbHbIN, «I00pPHIN»
XO35IMH BEUIU

culpa levis in concrete — KOHKpETHAsI BUHA, CPABHUBAEMAs C TEM, KaK BEJIET Ce-
051 TOJDKHHUK B COOCTBEHHBIX JIeNIax

cura — [oNe4YnTEIbCTBO

D

damnum iniuria datum — MoBpeXaeHNE Yy>KOTO UMYIIIECTBA
dare — natp, nepeaaTtb B COOCTBEHHOCTb

decreta — pelieHuss uMIepaTopa CIOPHBIM JI€JIaM

delicta privata — yacTHbIC 1€IMKTHI

delicta publica — myGnu4HbIC JETUKTHI

delicta, maleficia — 1eTUKTEI

dementia (amentia) — yMalIHIIEHHOCTh

demonstratio — onucanue (4actb UCKOBOU (HOPMYJIbI)
depositum — xpaHeHue, rokiaxa

depositum irregulars — «HeoObIYHas» (HEperyJsipHas) MOKJIaxa
depositum miserabile — «ropecTHas» noknaxa

dies — n1eHb, CPOK

dies a quo — HaYaJIbHBIN CPOK

dies ad quern — KOHEUHBI! CPOK

Digesta — /lurectsl (coOpanus npasa, yacTh kKogudukaruu KOctrnHnana)
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divortium — pa3Bo

dolus — oOMaH, HeTOOPOCOBECTHOCTD, YMBICEI
dolus malus — 351011 ymbIcen

dominium — npaBo cOOCTBEHHOCTH

donatio ante nuptias — npenOpauHsbIil 1ap
dos — mpunanoe

E

edictum — >IUKT

emancipatio — sMaHcunanus

emptio venditio — Kyms-ipoaaxa

emptor — NOKymnareib

error — 3a01y’K/IeHHE, OITMOKA MPU 3aKJIFOUCHUU JOTOBOpa

error in causa — ommOKa B OCHOBaHUU CJIEIKU

error in negotio — ommOKa B CYIIHOCTH M XapaKTepe CIACIKU MPHU 3aKII0UYCHUU
JIOTOBOpa

error in persona — onMOKa B JMYHOCTH KOHTPAreHTA MPH 3aKII0UYEHUH IOTOBOpa
error in re, error in corpore — omroKa, 3a0yKJI€HUE B IPEIMETE CACIKU MPU
3aKJIOYEHUU 10T0BOpa

error iuris — omuoOKa B MpeANMCaHUuH IpaBa

error substantia — ommoka B CylIHOCTH IpeIMeTa

evocatio — BbI30B OTBETUHKA B CY/I

exceptio — Bo3paxkeHue, MPaBOBOE CPEJICTBO 3AIIUThI

exceptio — nporeccyaibHasi OrOBOPKA B MOJIb3y OTBETYMKA

exceptio doli — BcTpeuHoe TpeboBaHMe, MPEAOCTABIIEMOE OTBETUUKY MPOTUB
¥cKa 0OMaHYBIIIETO €ro MCTIa

exceptio rei iudicatae — Bo3paxkeHHEe, OCHOBAHHOE HAa BHIHECEHHOM CYJIEOHOM
pelIeHnn; BO3paKEHNE MPOTUB MPUCYKIAEMOMN BEIIH

expensilatio — npeBHelIINI BUA JIUTEPATLHOTO I0IOBOPA, IPU KOTOPOM 00s13a-
TEIbCTBO (PUKCUPOBAIOCH MTyTEM BHECEHHS €r0 B MPUXOJHO-PACXOJHYIO KHUTY

F

facere — caenaTh, UCIIOTHUTH

fas — penurno3ueie HOPMBbI, pUTYaJbHbIE MPEANUCAHUS PEIUTUO3HOTO XapaKTepa
fideipromissio — npeBHss popma 3akitOUEHHUs JOTOBOpa rapaHTHH, MOPYYH-
TEIbCTBA

fideiussio — popma 3axroueHus JOrOBOpa rapaHTUH, TOPYIUTETHCTBA

fiducia — npeBHetimas hopma 10oroBopa XpaHeHUs
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formula — popmyna B cyneOHOM mpoiiecce, BrIpaxkaroias ykazaHue MpeTopa cy-
I, B UEM 3aKJIF0UAETCS U KaK CJIEIYET BECTHU OINPECICHHYIO CYACOHYIO TSHKOY
forum — rnaBnas mwiom@aas B Pume, Ha KOTOpO# MPOUCXOAUIIN MTyOJIMYHBIE 1€~
CTBHSI, — TOCYIAPCTBEHHBIN OpraH ISl pEIICHUS ONPEIECIICHHBIX BOITPOCOB
fructus — miose!

frui — nosyyaTs mI0ABI

furor — GemencTBo

furtum — kpaxa

furtum conceptum — oOHapyxeHHE KpaJE€HOU BEIIH B IPUCYTCTBUU CBUETENEH
furtum lance et lido — o6Hapy>kxeHME MOXUIIIEHHON BEIIH PUTYaTbHBIM CIIOCOOOM
furtum manifestum — noumka Bopa B MOMEHT KpaxH, C MOJUYHBIM

furtum possessions — kpaxa BiageHus

furtum prohibitum — «3anpemennas kpaxa», TEpPMHUH, ONIPEACIISAIONINNA CUTYya-
II1I0, KOTJ[a JIMIO HE TIO3BOJISLJIIO TPOU3BECTU OOBICK y cest 1omMa

furtum rei — xpaxa coOCTBEHHOCTHU (BEIIIH)

furtum usus — HEMPaBOMOYHOE NOJIB30BAHUE UYXKOM BEILIBIO

fraus creditorum — oOMaHHOE OTUYX/IEHUE UMYIIECTBA

G

gens, genus — poJj
gentiles — copoanun
gradus — cTeneHb poacTBa

H

habere — umeTh, 001anaThH
habitatio — npoxuBanue
habitator — xxuer

heres — HacieTHUK

homo — yenoBek

honor — 10/DXKHOCTE
hypotheca —unoreka

I

ignoratia — 3abmyxxneHue

imperium — rocyJjapcTBeHHas BJIaCTh

infantes — nuiia, He JOCTUTIIIME COBEPIIICHHOJICTUS
interdictum — cpencTBa BHeCYIcOHOM 3alIUTHI JIMYHBIX MTPaB
impensae — 3aTpaThbl

institutiones — «<uHCTUTYLIMWY (PYKOBOJICTBA IO MPaBY)
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intercessio — mpuHsTHE HA Ce0s YYKUX TOJITOB

iudex — cynps

ims — mpaBo

impuberes infantia majores — HemoJIOBO3pEbIE WIH «MAJIOJIECTHUE JE€TH, BbI-
HIe/IIINE U3 IETCTBA»

infamnia — 6ecuectbe

infantes — MOJHOCTBIO HEJIEECTTOCOOHBIE MJIAICHIIBI

iniuria — o06uaa, mocATaTENLCTBO HA JUYHYIO U TEJIECHYIO HEMIPUKOCHOBEHHOCTD
Tuna

ius civile Quiritium — xkBupuTCKOE (IIMBWIBHOE) TPAXKTAHCKOE MPABO

ius connubii — nmpaBo 3ak0YaTH 3aKOHHBIN OpaK

ius gentium — paBo HapOJIOB

ius scriptum — HenMcaHoE IPaBo

iusprivatum — 4acTHOE IpaBo

iuspublicum — ny6ir4HOE NMpaBo

ius publici respondent — npaBo pUMCKHUX IOPUCTOB JaBaTh O(PUIIUATBLHBIE KOH-
CyJIbTAallUU 10 IOPYUYECHHIO UMIIEpATOpa

ius romanum — pUMCKO€ MpaBo

ims scriptum — nucaHoe npaBo

iusiurandum — xJATBa

iustae nuptiae — 3aKoHHBIN Opak

L

latini — naTuHbBI

latini veteres — ICKOHHBIE «CTapbIE», WIH «IPEBHHUEY, TATUHBI

Leges XII tabularum — 3akonsr XII Tabmuir

legis actio — uCK 110 3aKOHY

leges perfectae — 3aK0OHBI, MO KOTOPHIM OOBSBIISIIUCH HUYTOKHBIMU JICUCTBUS,
UX HapyIlIaroIre

leges plus quam perfectae — 3aKoHBI, TpPeAyCMaTPUBAIOIIME B3bICKAHUE B
MOJIb3y MOTEPIEBLIETO

leges minus quam perfectae — 3aKOHBI, HAPYIIEHUE KOTOPBIX BJIEUET HAKa3a-
HUE, HO HApYILIEHUE COXPaHSET IOPUANYECKYIO CHITY

leges imperfectae — 3aKOHbBI, HE UMEIOIINE CAHKIIVM JIJI1 HAPYIIMBIIETO UX JIMLA
leges speciales — 3akOHBI, pEryJIMPYIONIME OTHOLICHUS OTIEIBbHBIX TPYIIIT JIUII
leges privilegia — 3akoHbI, yiydmaromue (WIM yXyALIAOIINE) MMOJOKEHUE OT-
JENBHO B3STHIX JIUI
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lex — 3akoH

libellum famosum — counHenne nMackBUJIeH

liber — cBOOOIHEIN YeTOBEK

libertus — BOJIBHOOTHYIIIEHHUK

libripens — BecoBmuK (IIpy MaHIMMAIIUN U JPYTUX CACITKAX )
lis — TspK0a

litis aestimatio — orieHKa TSKOBI

litis contestatio — 3acBUIETEIILCTBOBAHUE TIKOBI

litteris — B mucbMeHHO# hopme

locatio-conductio — HacMm

locatio-conductio operarum — goroBop Haiima pabouei CHUIIbI
locatio-conductio opens — 1oroBop nojapsna
locatio-conductio rei — HaeM Bemieit

locator — moApsIAUMK B JOTOBOPE HAMa YCIIyT

M

mancipatio — MmaHunanys, ApeBHsA popMa nepenadu npaBa cCoOOCTBEHHOCTH Ha
BEIIb

mandata — nopy4eHusi, UHCTPYKIIUU UMIEPATOPCKUM YHMHOBHUKAM IO aJMUHU-
CTPaTUBHBIM M CYJIeOHBIM BOIIpOCaM

mandans — JOBEpUTEb B IOTOBOPE MOPYyUCHUS

mandatum — 10roBop NOpy4YeHUs

manumissio — MaHyMHCCHS

manumission censu — MAaHYMHCCHSI IO IIEH3Y

manumission testamento — MaHyMHCCHS IO 3aBEUIAHUIO

manumission vindicta — MaHyMuCCHS C IOMOIIBIO BUHIUKTHI

mater familias — math cemeiicTBa

merx — TOBap

metus — yrposa

mutuum — 3aem

N

negotiorum gestio — BejicHUE UyXUX 1€ 0€3 MopyyeHus

nexum — JpeBHeiimas ¢gopma JoroBopa o 3aji1ore

nuncupatio — HyHKynaIus, TOp>KeCTBEHHOE YCTHOE PacMopsHKEHHE, JOTIOTHSI-
folee oops per aes et libram

nuptiae — 6pak

nomen — poJ0BOE UM
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nudum ius — rojoe nTpaBo
noxae deditio — BbIjaya BHHOBHOT'O

0]

obligare — 00s3bIBaTH

obligatio — 00s13aTeBCTBO

obligationesbonafidei — o0s3aTenbCTBa, MPU KOTOPBIX CYJIbSIMH TPUHUMAIHUCH
BO BHUMaHHE JIOBEPUE U CIIPABEIJIUBOCTH («J100pasi COBECTHY)

occupatio — cioco6 mproOpeTeHnuss COOCTBEHHOCTH

offidum — goxar, 00sI3aHHOCTH

ope legis — B cuity 3akoHa

operae — paboyJas cuia

opus — jieno, pabota, Tpy.

P

pacta adiecta — TONOJIHUTENBHBIE COTJIAICHUS
pacta legitima — uMIiepaTopcKkue MaKThbl

pacta praetoria — npeTOpPCKHE COTIIANICHUSA
pactum — IMaxKTel

pactum donationis — HedopMaTbHOE COTJIAIIEHNE O JApPCHUU
pactum dotis — HeopManbHOE COTJIAlIEHUE, MOCPECTBOM KOTOPOIO YCTaHAB-
JIMBAJIOCH MPUJIAHOE

per legis actiones — JierMcakIiMOHHBIN TTpoOIIECC
per formulas actiones — popMysipHBII TIpoITECC
peregrini — neperpuHbl, Uy>KECTPAHIbI
permutatio — meHa

plebiscita — 3akoHOHaTENBHBIC aKTHI TIJICOCEB
praescriptio — BBOJHas 4aCTh 3aKOHA

pretium — 1iena

pretium certum — onpeneneHHas eHa

pretium iustum — cnpaBeyvBas 1ieHa

pretium verum — J€iCTBUTEIbHAS 1IEHA
prodigus — pacTouuTeNb

puberes — nosoBO3pENBIE

pubertas — 0J10BO3pETOCTH

Q

Qualitas — xauecTBO
quasi ex delicto — kBa3uIETUKTHI («KaK OBl IETUKTHI)
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R

rapina — rpabex

receptum arbitrii — cornamenne 00 UCTIOTHEHUH POJIU TPETEHCKOTO CYAbH
receptum argentarii — cornameHue Mexxay OaHKUPOM M KJIMEHTOM, Ha OCHOBa-
HUU KOTOPOTO OAHKUPBI OTMEHSIIU JIOJT KIIMEHTa

receptum nautarum — cCoTJIallIeHUE C XO3IUHOM KOpabJisi, TOCTUHUIIBI

regulae — «perysb» (COOPHUKHU IOPUIUUECKUX TIPABKII)

remissio — CHjTHE 3aIpera

res — BEIllb

remissio — CHsTHE 3aIpera

rescripta — OTBETBHI UMIIEPATOPA HA IOPUANYECKHUE 3aMPOCHI YACTHBIX U JIOJXK-
HOCTHBIX JIHII

responsum — OTBET, 3aKJIIOYEHUE, KOHCYJIbTALIHS

res nullus — HuyUelinas Beub

res mancipi — MaHIUIIUPYEMBIE BEIIH

res nec mancipi — HeMaHIMIIUPYEMBbIE BELTU

res humani iuris — Ben yemoBe4eCcKoro nmpasa

resfurtiva — moxuieHnas Benipb

res sacrae — CBSILICHHBIC BEIU

res universitatis — oOIIMHHbBIE BEIN

restitutio in integrum — BOCCTaHOBJICHHE B IEPBOHAYAIILHOM TOJIOKEHUH
restitutio in integrum propter aetatem — BOCCTaHOBJICHUE B I€PBOHAYAIBHOM
MOJIOKEHHUH BCJIEACTBUE BO3pacTa

restitutio in integrum propter dolum — BoccTaHOBJIEHUE B MEPBOHAYAIBHOM
MIOJIOKEHUH BCJIEICTBHE OOMaHa

restitutio in integrum propter metum — BOCCTaHOBJICHUE B NEPBOHAYAIIBHOM
MOJIOKEHUU BCIIEACTBUE YIPO3bI

rogatio — cojep>kaHue 3aKoHa

S

sanctio — CAaHKIMA B 3aKOHE

sequestrum — cekBecTpalus — 0COOBIN BU] JOTOBOPA XPaHECHUS
senatusconsulta — ceHaTyCKOHCYJIBTBI

servitus — CEpBUTYT

servitus pascendi — mpaBo BbINaca CKOTa

servitus pecoris ad aquam adpulsus — paBo NMPUTOHATH KUBOTHBIX Ha BOJO-
nou
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servitutes in rem — BeIIHbIE CEPBUTYTA

servitutes personarum — JUYHbIE CEPBUTYTA

servus — pa0

simulatio — cumymsus

sine tabulus — 0e3 3aBemanus

societas — JoroBop TOBapHIlECTBa

socii — ToBapuIM (Y4aCTHUKHU JOTOBOpPA TOBAPUILECTBA)

sponsalia — oOpyueHue, noMoJaBKa

status civitatis — cocTosiHue (cTaTyC) rpakJjaHCTBa

status familiae — cemeiinoe cocTostHue (cTaTyc)

status libertatis — cocTosiHue (cTatyc) cBOOOIbI

stipulatio — crunynsauus

stipulatio iuris gentium — cTunyJANKUA 110 IPaBy HAPOJIOB

stipulatio poenae — mrpadHas cTumyIAINSI

substitutio pupillaris — nogHa3zHaueHue HacIeAHUKA

stipulations cautionales — BHeCcy1e0OHbIE CTUITYISIIUN

stipulationes comunes — cTunynaanuu st o0eceueHus: CyaeOHOMY MPOLIECCY
OecnpensTCTBEHHOTO NPOBEICHUS

stipulationes iudiciales — cTunynsiiuy U1 peryIupoBaHus MPOBEACHUS THKOBI
B CyJli€

successio in ius — yHuBepcajqibHOE IPEEMCTBO

successio in singulas res — IpeeMCcTBO B OT/ICJIbHBIX TPABOOTHOIICHUSIX
successio in universum ius — mIpeeMcTBO B IOJIHOM 00BbEME

Suo0 nomine — OT CBOEr0 UMEHU

superficies — cynepduimii

syngraphae — cunorpadsl — ¢hopmMa JIUTEPaTHLHOTO JIOTOBOPA, 3aKITF0YAEMOTO OT
TPETHETO JIUIA MPU CBUACTENAX

T

tabulae testamenti — TaG11YKKM, HA KOTOPBIX 3aMKUCHIBAJICS TEKCT 3aBEIIAHUS
tempus — BpeMs, CPOK

teneri — OTBEYAET MO UCKY

testamentum — 3aBelIaHUC

testamentum in procinctu — 3aBeniaHue nepe CpakxeHueM

testis — cBUIETEID

traditio — nepenaya mpaBa COOCTBEHHOCTH

transactio — 0TKa3 OT NPUTA3AHUIM
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translatio leguti — nepeBoy sierata
turpis — HeTOCTOMHBII

tutela — onexa

tutor — onexkyH

U

usucapio — nproOpeTeHue 1o JaBHOCTH

usurae — NpoLEHTHI

usurae conventionales — IpoOLEHTHI IO JOTOBOPY

usurae legalis — npoeHTHI IO 3aKOHY

usurae moratoriae — MPOLEHTHI 32 MPOCPOUKY UCTIOJIHEHUS
usurpatio — npepbIBaHUE TEYEHUS CPOKA TABHOCTH

utilitas — mosb3a, BeIroga

A\

venditor — mpoaasery

vis — HacuIme

vis absoluta — aGcomoTHOE HacwiIMe, KOTJa YeJ0BEK HE MOKET OTKa3aThbCs OT
CIEJIKHU, IOTOMY UTO OOUTCS 32 COOCTBEHHYIO KU3Hb

ViS maior — eCTeCTBEHHBIE COOBITHS, KOTOPHIM YEJIOBEK HE MOKET MPOTUBOCTOATH
Vis privata — 4yacTHOE HacHIHe

vis publica — mybnryHOE HacuiIKe, 3aTparuBaroiee MyoIunYHYIO KU3Hb JIUIA
vindex — nopy4uresnb

voluntas — BOJIs1, HAMEpEHUE

verbis — B ycTHOM opme

vas — [Opy4HTENb

vetustas — He3anraMATHOE BpEMsI
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